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T has been often ſail, That Truth, the 
Law, and the Common Good, will never 
want Advocates to defend them: How far that 
may be verified at this Day, we ſhall not un- 
dertake to prove: But it muſt be confeſs'd, 
That nothing leſs than theſe were the Motives 
for our Author's «undertaking and finiſhing the 
enſuing Diſcourſe,  _ | 
He had thoroughly Read and Conſidered all 
thoſe Authors who have formerly Written of 
Tithes, and found them groſsly Deficient in 
what relates either to the Aſcertaining the 
Legal Rights thereof, or the Method and 
Means of Recovering thoſe Rights. | 
That the Great Mr. Selden has given us 
only a mere Hiſtory thereof, and that confined 
to remoter Times. 8 5 
That Spelman, Mountague, Tilleſly, aud 
others, bewildred their Readers with Perplex'd 
Ideas of the Jus Divinum. 8 
That Sir S. Degg, (tho of good Knowledge 
in our Common Law) attributes too much to 
the Canon Law and Eccleſiaſtical Courts. 
_ That the late Reverend Mr. Watſon is too 


Fartlal 79 bis own Order; and throughout his 
| e A2 Book 
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Book endeavours to reſtrain the Authority of 


the Common Law and the 'Temporal Courts. 


Sat Mr. Shepherd's Book, tho indeed im- 


partially wrote, and with ſome Judgment, yet 
the Matters and Caſes therein contained are 


fo Imperfectly related, That moſt Readers at 


this Day are at a loſs to underſtand him: Nor 
has he the Tenth Part of the Law concerning 
Tithes, as it ſtands with us at this Day. 

To remedy theſe Inconveniencies, our Au- 
thor has here collected not only all the Sta- 
rutes, and ſuch adjudged- Caſes, as have been 


_ publiſhed relative to that Subject; but bas alſo 
(as be conceives) illuſtrated many Points 


— 


which have hitherto appeared Doubtful ; and. - 
diſtributed the Whole into ſuch an Order and 


Method, as will not only aſſiſt in the clearing 
up of ſuch Difficulties as occur; but alſo very 


mich contribute to fix a more laſting Impreſſi- 


on of each ſeveral Point in the Reader's 


Memory. To which End he is deſired in the 


firſt Place fo peruſe the following Contents. 
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H A P. I. Of the Original of Tithes, 
| and when eftabliſhed in England; 4 
Deſcript ion of Tithes, P arſonages, Vi- 
carages, Impropriations, Appropriations, 
Glebe-Lands, Oblations, Obventions, &c. 
and of tho ſeveral Natures, Kinds, Qualitips, 
and Incidents of Tithes in general, with a 
Word of the Jus Divinum thereof; alſo of 
what, and in what Caſes no Tithes are Due, 
and a Summary of the ſeveral Statutes re- 
lating to Tithes Page 1. 
Chap. II. Of Predial Tithes, their Nature, 
Kinds and Incidents in particular; for what 
Things due of Common Right, &c. and in 
what Caſes not due by C or Preſcrip- . 
tion, &c. with the Reaſons thereof; and 
this with reſpect to the Tithes of Corn, 
Grain, Hay, Graſs, Wood, Trees, Fruits, 
Herbs, Seeds, Honey, Wax, &c. Aſo the 
Statutes for aſcertaining the Tithes of Hemp 
and Flax, and in what Caſes they are Great 
or Small Tithes „ 4-89 
Chap. III. Of Mixt Tithes, and their ſeveral 
3 Kinds and Incidents, as, of Cattle, viz. 
8 Horſes, Oxen, Cows, Sheep, Hog &c. 
and their Young ; alſo of Milk, Cheeſe, 
Wool, Agiſtments, &c. when, and iy what 
| | or 
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or Preſcription therein is good or not; alſo 
of the Tithes of Deer, Hares, Conies, 
 Turkies, Geeſe, Ducks, Hens, Par- 
tridges, Pidgeons, Eggs, Fiſh, &c. Page 75. 
Chap. IV. Of Perſonal Tithes, their Defini- 
tion, Nature and Kinds, as of Tradeſmen, 
Arti ſicers, Servants, &c. of Mills at large, 
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Fowling and Hunting; of Creatures Feræ 
Naturæ, as Bees, Deer, Cones, Doves, 
. Geeſe, Pheaſants, Turkeys, with their Pro- 
aus, viz, Honey, Wax, Eggs, Toung, &c. 
as alſo of Oblations, Obventions, Offerings, - 
. Tithes of Marriage Goods in Wales, Kc. 
and concerning Mortuaries, &c. p. 111. | 
Chap. V. By whom Tithes are to be paid, 
the General Rules thereof, with Caſes ex- - 
- plaining thoſe Rules; to whom payable, aul 
. the Rules of Payment, with ſpecial Caſes 
thereupon ; how, and in what Manner they 
are to be paid, with the Nature of Cuſtom 
«nd Preſcription therein ; and the ſeveral 
Statutes directing the ſame p. 154. 
Chap. VI. What Lands were originally Dif- 
charged of Tithes at Common Law, viz. 
Antient Demeſn Lands, Barren Lands, 
Foreſt Lands, Waſt Lands, Derelict Lands, 
&c. alſo the Manner and Means whereby 
Abbey Lands became Diſcharged, viz. 1. 
By Popes Bulls or Grants. 2. By Com- 
poſitions Real. 3. By Cuſtom or Preſcrip- 
tion. 4. By Unity of Poſſeſſion; with the 
| Reaſons and Authorities of each at —4 | 
| | | p. 196. 
Chap. VII. Of the ſeveral Statutes for diſſol- 
ping Abbies, &c, and veſting their Lands 
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in the King, and what Lands are diſtharged. 
from Tithes by theſe Acts reſpectively, viz. 


27 H. 8. c. 28. of the leſſer Monaſteries; 


31 H. 8. c. 13. of the greater Monaſteries ; 


32 H. 8. c. 24. of the Hoſpitals of S. John 
of Jeruſalem; 37 H. 8. c. 4. and 1 Ed. 6. 


C 


Lands, 


c. 14. of College and Chantery Lands, &c. 
alſo 2 & 3 Ed. 6. c. 13. as to Barren 
Lands MY Derelict Lands, Fenny 

Thorney Lands, &c. Page 248. 
hap. VIII. Tithes originally cognizable in 


the Hundred, County, and other Temporal 


Courts; of Writs of Indicavit, and Right of 


 Tithes at Common Law; of the — 


inning 
and Progreſs of Eccleſiaſtical Juriſdiction 
therein, with a Series of the ſeveral Statutes, 
which confirm, limit, or enlarge that Fariſ- 
diction, viz. Circumſpecte agatis, Articu- 
li Cleri, Kat. 18 E. 3. c. 7. Petitions in 
Parliament againſt Eccleſiaſtical Incroach- 


ments, Kat. De Sylva Cædua; as alſo 


45 E. 3. c. 3. 1 R. z. c. 13 & 14. 21 H. 8. 


c. 6. 27 H. 8. c. 20. 3a H. 8. c. . and 2 
& 3 Ed. 6. c. 13. with Ob ſervations on 


% 


each Statute © 7 


J& p. 297. 
hap. IX. Of Remedies and Suits for Tithes 


in the Temporal Courts, and bywhat Means - 
the Exorbitancies of the Eccleſiaſtical 


Courts were formerly reſtrained ; with a 


particular Diſcourſe of Prohibitions and 


| Conſultations, and the Incidents and Con- 


ſequents thereof; as Libels, Suggeſtions, 
Proofs, Sentences and 2 
the Odjections againſt granting Prohibitions 
are Conſidered ; and the Caſes and Aut bori- 
ties for and againſt the Practiet of the Com- 

| mon 


by The CONTENTS. 
mon Law therein, are ; and imparti- 
ally tated, Re. Page 342. 
Chap. X. wer Actions «or Tithes & Common 
Law; by and 27 75 whom, and in bat 
Caſes they lay; alſo of Actions and Suits for 
tb treble, double or finele Value on the Stat. 
2 K 3 Ed. 6. 6.13, &c. in what Caſes, 
and bow to be Proſecuted, either at Law or 
in Equity, with tbe Courſe of Proceedings 
thorein, from #he Commencement of the Action 
to the Judgment and Execution there; 
alſo the ſeveral Statutes giving FarlſaidHons 1 
10 Juſtices of the Peace, & e. in Caſes of 
. Tithes, viz. 7&8 W. 3. c. 6. and e. 34 ix 
Chap. XI. Of the antient Cuftom or Modus of 
Tithing in London, and in what Manner, 
and by what Means it progreſſively Varied, 
till ſettled by Stat. 3 H. 8. c. 11. and the | 
Decree therein recited ; alſo of the Proviſion 
made by Stat. za & 23 Car. a. c. 15. 
N Payment of Tithes in the ſeverds Pariſhes 
_ of London therein mentioned, with a Lift of 
- thoſe Pariſhes, and what Rate Tithes 2 
— is to pay; with References to Prece- 
of Prohibitions, Declarations and 
Kea in Caſes of Tithes p. 439. 
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CHAPEL 
Of the Original of Tithes, and 
when eſtabliſhed in England; 4 
Deſcription of Tithes, Parſo- 
nages, Vicarages, Appropria- 
tions, Glebe Lands, Oblations, 
Obwentions; and of the ſeveral 
Kinds, Natures, Qualities, and 
Incidents of Tithes in gene- 
ral, with a Word of the Jus 
Divinum thereof; and of what, 
and in what Caſes no Tithes 
are due, with a Summary of 
the Statutes relating to Tithes. 


T2 Intent of the enſuing Treatiſe me their 


being to ſhew how the Law of this Original. 

Kingdom at preſent ſtands, with 

Reſpe& to Tithes, and the Incidents there- 
52 B &; 
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2 The Law of Tithes, &c. 
of; it may ſeem needleſs to make any ſtrict 
| Inquiſition into the Original of Tithes, or 


to deduce an hiſtorical Narration chereof, 


| from the earlier Practice of the Chriſtian 
Vide Hoſpin. Church down to our Times; eſpecially for 
de Orig. bo- that the Curious and Inquiſitive may re- 


norum Fe, ceive abundant Satisfaction in theſe Particu- 


lefiaſticor', ag 
Seld. Hiſt, of lars, from the learned Labours of Hoſpinian, 
Tithes, &c. Grotius, Spelman, Ridley, &c. and that in- 


Ridleys comparable Treatiſe of Mr. Selden, written 


1 une . | 
Not known Twill therefore be ſufficient in this Place 
in the primi- to obſerve, That as no ſuch Thing as an 
tie Church. Eccleſiaſtical Benefice was in Being in the 
earlier Times of Chriſtianity ; ſo there 
could at that Time be no Fruits or Effects 


thereof, or any Incidents appurtenant there- 


to, viz. Tithes, Glebe, Sc. 


Barlow Re- For as Biſhop Barlow, Selden, and others 


33 have obſerved, neither Tithes nor Eccle- 
Tithes 82. fiaſtical Benefices, (which are corre/ata in 
Ages in the Chriſtian Church, and as that 

Biſhop affirms, no Mention is made of Tithes 

in the grand Codex of Canons, ending in the 
Hoſpin, ſu- Year 451; which, next the Bible, is the 
pra, &e. moſt authentick Book in the World; and 
that it thereby appears, during all that Time, 

both Churches and Churchmen were main- 

tain'd by free Gifts and Oblations .only. 

See Watſon's Compleat Incumbent, p. 3, 4, Gc. 

Vide 3 Salk, And as it may be prov'd from good Au- 
169. Seld. of thority, That by the antient: PraGtice here 
3 86, in England, Patrons of Churches did origi- 
only, or (which is of like Kind) confer 

, them 


their Nature) were ever heard of for many 


— 


nally either grant the ſame by Donation | 


bor as is ſaid, Tithes and Eccleſiaſtical Be- 


Chapels and Donatives) and continued ſo 


-own Lands: And it is held to be then the 


And Mr. Selden has ſhewn us, That When eſta- 
Tithes were not eſtabliſhed here in England, 


cleſiaſtical Perſon had any Portion of Tithes Benefice cor- 
granted to him out of certain Lands, this vide Tu 


Granting of the Tithes of ſuch a Manor or 


fice; as a Grant of the Benefice did imply 
ga Grant of the Tithes: And thus the Re- 


3 Day are eſteemed to be rather the Fruits T3thes deſeri- 
and Effects of the Benefice, than the Bene- bed. 


The Law of Tithes, &c. 
them on their Clerks by Collation and Li- 
very in like Manner (as they ſtill do to Free 


to do till that Right was extorted from em 


by Papal Canons and Decretals: So thoſe Originaly 

Patrons had during that Time, i. e. in the ja ad li- 
| itum. Seld, 

7th and 8th Century, the ſole Power over, ibid. 198, 


and Right of Diſpoſal of the Tithes of their 204, 209, Kc. 


general Practice for any. Man to give or 
pay his Tithes to what Church he. thought 
fit, till the Council of Lateran (or Lyons) 
reſtrained that Practice... | | 


till towards the End of the eighth Century, — : 


i. e. Circ. Annum 186, when Pariſhes and pra. 
Eccleſiaſtical Benefices came to be ſettled ; 


nefices. being correlata, the one could not 
exiſt without the orher.; for whenever any Ec- Tithes and 


relata. 


naturally conſtituted the Benefice, the ſon, 5. 4. 
Pariſh being in Fact a Grant of the Bene- 
lation between Patrons and Incumbents was 


analogous to that of Lord and Tenant by 
the feudal Law. But Tithes with us at this 


fice it ſelf; and may therefore very proper- 
ly be deſcribed as the chief Part of the 


Fruits or Profits of a Parſonage, Rectory, 


B 2 | or 


4 The Law of Tithes, &cc. 
or Eccleſiaſtical Benefice be £1. to the 
Parſon, Vicar, or Incumbent o 
1 | 
Defined. In ſome of our Law-Books Tithes are 
Pridle and briefly defined to be an Eccleſiaſtical Inhe- 


Napper's./ eine 5 u 8 2 1 
Caſe.11Co.13. ritance or Property in the Church, colla 


Dyer 84. teral to the Eſtate of the Lands thereof; 


but in others more fully, a certain Part of 
the Fruit or lawful Increaſe of the Earth, 
| Beaſts, or Men's Labours, which in moſt 
Places, and of moſt Things, is the tenth 
Part, which by the Law hath been given 
to the Miniſters of the Goſpel, in Recom- 


pence of their Atrending their Office. But 


note; theſe ſeveral Definitions ſeem to re- 


ſpe& the ſeveral Capacities of the Parſon 3 


Incumbent, 1. e. Political and Perſonal. 

| Parſon, hat, Now the Word Parſon in a legal Accep- 

ana wy ſo tation is taken for the Rector of a Church 
nated: parochial, and is denominated Perſona Ec- 


cleſir, becauſe he taketh upon him the Par- 


ſonage, 7. e. the Care of Perſonating or Re- 
preſenting the Church ; and therefore he is 


ſaid to be ſeized Jure Eecleſiæ, (as a Huſ- } 


band is Jure nxorts) ſo that in his Perſon, 
the Church may ſue for and defend her 
Rights, Oe. ny Vivo 

Alſo, when a Church is full, ir is ſaid to 
be pleua & conſulta of ſuch a one Parſon 


thereof, :. e. full and provided of a proper 4 


Perſon or Repreſentative, or one who may 
Vicem ſeu Perſonam ejus gerere; and ſuch a 
Perſons Im- one is called Perſona imperſonata, or Parſon 
perſonata. imperſoned, that is, a Rector or Patron in 
Poſſeſſion of a Church parochial, whether 


a Church 
| (excluſive of Glebe Land and other Per- 


OE Bn EE one EO ( at a - 


mfg 5 tt ke Q3 


the ſame be Preſentative or appropriate; 
and the Tithes and Revenues of ſuch a 
Church is commonly called a Parſonage. 

A Vicar is one that has a ſpiritual Pro- 
motion or Living under the Parſon, and is 
ſo denominated. quaſi vice agens Parſons. 


The Law of Tithes, &c. 


F 


Parſorage. 
Vicar and V+ 


ca rage. 


And ſuch a Promotion or Living is called a | 


Vicarage, which is a Part or Portion of the 
Parſonage allotted to the Vicar for his Main- 
tenance and Support. | | 
This Part or Portion is in ſome Places an 
annual Sum of Money certain ; but in moſt 
Places it is a Part of the Tithes in Kind, 
which moſt commonly is the ſmall Tithes; 


and in ſome Places he has a Part of the 


great Tithes alſo, (Q of the Glebe) and 
is called a Vicar endowed. ran 
Thus he that has the Right to, and Poſ- 


ſeſſion of the leſſer Part, is called the Vicar ; 


and he that has the other and greater Part 
of the Tithes, Ec. is called the Parſon, 
who in ſome Pariſhes is a Clergyman, and 


ſometimes the Miniſter or Incumbent of 


His Mainte» © 
Nance. 


Vicar bn 


the ſame Church; but in other Places he is Lay Inpro- 
a mere Layman, and cannot ſupply the lan. 


Church but by a Spiritual Vicar; and this 
ſo poſſeſs d by a Layman is called an Impro- 
priation. 1 Keb. oö. 


But an Appropriation is when ſuch a Par- A'propriations | 
to Bodies ſpi- 


ſonage (or Vicarage, or other Church Pre- 
ferment) is in the Hands or Poſſeſſion of 
ſome Eccleſiaſtical Perſon and his Succeſ- 
ſors, and can be made only to a Body Poli- 


tick or Corporate Spiritual, that hath Suc- 


ceſſion, whereby ſuch Body becomes perpe- 


tual Incumbent of the Benefice appropriated, 


B 3 and 


ritual. 


6 


Difference in 
Churches ap- 
propriate and 
not appropriate. 


\ 


The Law of Tithes, &c. 
and ſhall for ever enjoy the Tithes and 
other Profits, and the Cure of Souls be- 
longing thereto. _ | „„ 
And there is no Difference between a 
Church appropriate and one not appro- 
priate, ſaving the former is annex d to the 
Corporation or Perſon to whom *tis appro- 
priated, and his or their Succeſſors for ever; 
but a Church not appropriate is had only 


for the Life of the Incumbent thereof. And 


Incumbents of 
both may make 
EJ. 


Glebe Lands. 


What t ave. 
— po 
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therefore thoſe who have Appropriations 
can no more Grant their Title of Appro- 
priation to others, ſo as to make the Gran- 
tees perpetual Incumbents thereof as Ap- 


propriators, than Incumbents of other 


Churches preſentable, can by their ſole Act 


convey their Incumbencies to others; but 


both may equally make Leaſes of the Pro- 
fits thereof, i. e. of the Tithes, Glebe 
Lands, Sc. And note; an Appropriation 
will not paſs by the Name of an Advow- 
ſon. Watſon go. | ag 

See Watſon's Compleat Incumbent, chap. 17. 
for a fuller Explication of Appropriations, 
Vicarages endowed, Ec. po 

The Fruits or Profits of a Parſonage or 
Vicarage, beſides the Tithes, are Glebe 
Lands, (where there are ſuch, for in ſome 


Places there are none) Oblations, Obven- 


tions, and other Perquiſites on Marriages, 
Baptiſms, Sc. Quære of Mortuaries. 
The Glebe is that Portion of Land, Mea- 
dow or Paſture that belongs to, and is Par- 
cel of the Parſonage or Vicarage over and 
above the Tithes; and ſuch Glebe, while 
in the Hands of the Parſon, is not to pay 
| | Tithes 


. eel od. fro... ww 


The Law of Tithes, &. 
Tithes to the Vicar. But if the Parſon 
lets his Rectory, reſerving the Glebe, he 
ſhall pay Tithes to his Leſſee; and if he 
ſell the Corn ſown on the Glebe, the Ven- 
dee ſhall pay Tithe; alſo Glebe Lands in 
another Pariſh ſhall pay Tithe. 

Olations, Obventions and Offerings, ſeem 
in their proper Nature to be one and the 
ſame Thing, and that which of old was the 
only Maintenance of the Church ; and being 


then the free Gifts of the People, were 


truly eſteemed a ſpiritual Revenue; and 
theſe are ſtill called merely Spiritual. Where- 
as Tithes and Glebe Lands are in our Law 
taken as a Temporal Revenue; but in the 
Canon Law, the Word Oblatious compre- 


Oblations. 
Ibid. 569, 


313» 


hends all ſuch Things, either real or perſo- 


nal, as were given to the Church by Teſta- 
ment, or otherwiſe ; and this, though Real 
and Temporal, they improperly term Spi- 
ritual. : 5 Roy 
And by the Term Obventions, the Cano- 
niſts included not only Oblations, Offerings, 
Mortuaries, and Perquiſites of Marriages, 
Baptiſms, Funerals, Oc. but alſo divers o- 
ther Particulars, which are now happily a- 
boliſhed or grown ex uſu. a. 
But Offerings which are uſually paid at 
Eater or Whitſunday, G. ſeem in their 
Nature to be a Kind of perſonal Tithe, be- 
ing in ſome Places by Cuſtom claimed and 
received as a Right or Debt, and not as a 
free Gift; and accordingly are paid, as of 
Duty, and not of Benevolence. 
Of Mortuaries, vide poſt Chap. 4. 


„ Now 


Obventions. 


Offerings. 


Mortuaries. 
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Tithes of three 


Kinas. 


1. Predial. 
Vide poſt. 
chap. 2 


2+ Perſonal. 
Vide chap. 4. 


3. Mixt. 


Vide chap. 3. 


The Law of Tithes, &c. 
Now all Tithes, according to a general 


Diviſion, are reducible to three Kinds, vix. 
Predial, Perſonal, and Mixt. 


Firſt, Predial Tithes, 7. e. ſuch as accrue 


or ariſe from the yearly Fruits, Profits, or 


produce of the Earth, as Corn, Grain, 
Beans, Peaſe, Hay, Wood, Ec. the Seed 


and Profits of Rape, Hemp, Flax, Annis, 
Cummin, Parſley, Fennel, Hops, Saffron, 


Woad, Sc. of Herbs, Mint, Rue, Sage, 
Woad, &c. And the Fruits, Apples, Pears, 


Plums, Cherries, Figs, Grapes, Nuts, Fil- 
berds, Acorns, Maſt, Ec. and the like. 
Secondly, Perſonal Tithes, 7. e. ſuch as a- 


riſe and grow due by the Profits that pro- 


ceed from the honeſt Labour and Induſtry 


of Mankind in ſome perſonal Work, Im- 


ployment, Artifice, or Negotiation, as Buy- 
ing, Selling, Merchandizing, or the manual 
I. abour, Art, or Occupation of Carpenters, 


Joiners, Maſons, Taylors, Fiſhers, Fowlers, 


Hunters, or the like; and for this Tithe 


there is generally claimed the tenth Part of 
the clear Profits that they make by their 
reſpective Trades, Arts or Imployments ; 


but this is only paid by Cuſtom, and in ſome 
Places, and cannot be extended to ſuch as 
reh fiſh, fowl, Sc. for their Pleaſure 
only. 


Thirdly, The third Kind of Tithes are 
ſaid to be mixt, for that they participate in 


their Nature both of predial and perſonal 
Qualities, 2. e. Such as ariſe partly fem the 
Earth or Land, where the Thing or Animal 
is produced, bred or fed; and partly _ 
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ſing, breeding or feeding; of which Sort are 
Cattle, as young Calves, Lambs, Kids, 
Roes, Pigs, the Wool of Sheep, Milk and 
Cheeſe of Cows (quære of Sheep and Goats) 
and the Eggs and Chicken of Hens, Geeſe, 
Ducks, Swans, and the like. 1 
But it is to be obſerved, that among pre- 


rees, and the like; and ſome of them are 


Tithes of Herbs, Flax, Hempſeed, and the 
like; and the Diſputes that ariſe touching 
either of theſe, do generally terminate in 
theſe or the like Queries, vi. | 
Whether they are of Sylva cædua, i. e. of 
Woods felled and preſerved to grow again, 
or of Wood not for uſe, or apt for Timber, 
but for the Fire. If of Trees planted for 
fencing of Grounds, or in Fields, Paſtures, 
or Hedge-rows; of Turves growing in Fen- 
niſh and Mooriſh Ground, or of Paſture 
Ground. If it be Tithes of Harveſt Fruits, 


Mowth, of Wool, of Lambs, of Calves, of 
Pigs, of Colts, of Milk, of Cheeſe, of Seeds, of 
Hemp, Flax, Onions, Rape, Pot-herbs, of 


Mills, of Parks, Warrens, Pools, Ponds, of 
wild Beaſts under Cuſtody, Oc. of Dovecotes, 


nual Occupations ; of Negotiating, Mer- 
chandizing, Trafficking, Ec. 


the Labour and Care of Man in their rai- 


denominated minute or ſmall Tithes, as the 


Tuo Kinds of 


dial Tithes, ſome of them are ſaid to be pt 


reat Tithes, as Corn, Grain, Hay, Wood, Jer. Watſ. 


589. 


Oueſtions 


touching 


Titbes. - 


re P lowd. 


or not, of Hay of the firſt Cut or After- 


Maſt of Beech, or Oak, of Wind or Water 


of Bees, of Huntings, Fowlings, of Swans, 
Geeſe, Eggs, of Crafts, 'Trades, and ma- 


Under 


8 . 
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Their Nature Under theſe general Heads eſpecially will | 
and Qualities. fall many of thoſe Caſes which hereafter fol- 
low in the Treatiſe. For the better under- | 
ſtanding whereof, and to ſhew the Nature 
and Quality of Tithes in general, we ſhall ! 
here lay down the general Rules and Max- 
ims following, vis. 0 FR 
None fo 1. That Tithes are not due or to be paid 
Houſes. for the yearly Rent, or Value of Houſes, | 
but for the Revenue and Increaſe of Things; 
for Tithes in kind cannot be thereof, and a 
Preſcription for a Modus Decimandi can hard- 
ly ſtand to riſe and fall according to thge 
Hob. 11. Rent thereof; yet that kind of Payment in 
% Lieu of Tithes is good in London by Cu- 
ſtom, and by ſeveral Acts of Parliament, 
which ſee hereafter. | 
Perſonal 2. That Tithe naturally and properly is 
Tithes not of but the Tenth of the Revenue, Produce or 
amen Right. profits of my Ground, and not of my La- 
bour and Induſtry. Hob. 250. From hence 
we may collect, that perſonal Tithes are not 
| due naturally or of common Right. | 
Vide Poſt. 3. That in Caſes of Tithing, the Cuſtom Þ? 
of the Place is much to be heeded, both for 
the Matter and the Manner thereof. 
4. That Tithes are Lay Chattles, for the 
Recovery whereof the King and others may 
have Remedy by our Temporal! Law, and in 
our Lay Courts. | 
F. That Tithes are grantable from Man 
to Man, as other temporal Things are. 

6. That where the Tithe-may be divided 
from the Reſidue (as in Graſs, Oc.) it 
ought to be ſo done; though this is not to 
be done in Corn, except in Sheaves. 

| ; 7. That 
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his own Feofment; for they were not claim- 


7. That the Parſon or Vicar is to take 
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away his Tithes in a convenient Time after 


they are ſet forth. And if he ſuffer them 
to lye on the Land to the Prejudice of the 


Owner of the Ground, he may have his 


Action on the Caſe againſt him for it. 
Ley. 70. | 

8. But though Tithes are now become a 
Lay Chattle, yet by our Law they are ac- 
counted an Eccleſiaſtical Inheritance, an 


collateral to the State of the Land out of 


which they iſſue; and that of common 


Tithes an FI | 


cleſia ſtical In- 
Heritance. 


Right they are to be paid out of all Lands, 
Meadows and Paſtures ; alſo by the Eccleſi- 


aſtical Laws they were originally due to 


Eccleſiaſtical Perſons only. But ſome good 


Authors, as Mr. Selden and others obſerve, 
that this Law did not exclude the Laity 
from having a Propriety in Tithes. 


"Tis alſo (aid, that 'till they were ſevered No Remedy 


they remained merely Ecclefiaſtical, (z. e. 


for Subſftrac- 


tion at com- 


under the ſole Cognizance of the Eccleſi- n Law. 


aſtical Court) for the Subſtraction whereof 


no Remedy was given by the common Law; 


but this is now provided for by Statute ' 


Law. 


Alſo, Thar no Union of Poſſeſſion could Not extin- 


extinguiſh or ſuſpend them ; but that they 
remained ſtill zz Eſe, and might be De- 
miſed or Let to any ſpiritual Perſon. 

And if a Parſon impropriate had enfeof- 
fed another of part of his Glebe, or had 


made a Leaſe of it to him, yet he ſhould 
have had Tithes thereof ſtill; ſo that a 


Man might have had Tithes even againſt 
ed 


them, 


guiſhed by 


Union. 


Who to have 
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Formerly ſpi- 


ritual. 


How paſſed, 
4 paſſed, 


Vote. 


Larp, altered 
by Statute. 


Noro merely 
temporal 
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ed in Reſpect of any Ownerſhip in the 


Land, but as was ſaid Ex debito by the Law 
of God (being at that Time eſteemed mere- 


ly ſpiritual). | 


So if a Parſon at this Day purchaſe Land 


within his Rectory, and afterwards Leaſes 
the Parſonage, the Leſſee ſhall have Tithes 


of this new purchaſed Land. = 
 Alfo, by Reaſon of their ſpiritual Nature, 


a mere Layman by the common Law could 
not have had an Inheritance deſcendable or 
grantable in Tithes, as he might of tempo- 


ral Poſſeſſions; neither will they at this Day 
paſs. by the ſame Words in Grants, as other 
temporal Poſſeſſions will do; for even at this 


Time, if one grants a Ground or Land cum 
proficuis & commoditatibus eidem pertinentibus, 
/ 
But here we muſt obſerve, that the Law 
has now changed the former ſpiritual Qua- 
lities of Tithes and other Eccleſiaſtical Du- 
ties, eſpecially ſuch as came to the Crown 
by the Statutes of 27 H. 8. 31 H. 8. 1 Ed. 6. 


For by thoſe Statutes, and the Statutes 32 


H. 8. c. J. 2 & 3 Edw. 6. and 1 & 2 
P. & M. Such Tithes, Oc. in the Hands of 


Laymen are mere temporal Inheritances, 


and are of the Nature of other Lands and 
Chattles; they ſhall be Aſſets in the Hands 
of an Heir; the Wife ſhall be endowed 
thereof, and the Husband be Tenant by the 
Curteſy. Real Actions (in the Courts at 
Common Law) may be brought for them, 
and they have all other Incidents of Tem- 


poral and Lay Inheritances. See 1 Co. 3. 11 


Co. 13. Dyer 34. Co. Lit. 5. 159. 
5 e Alſo 
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Alſo Hobart admits, That when Tithes in Hob. 42. 


* kind are actually diſcharged or extinguiſhed . 

vy by a Modus Decimandi, they are turned into 

e- a Lay Fee, but ſays, that that which is gi- 4 4 Lay 

ven in Lieu of Tithes is turned into a ſpi- Fee. 

dd ritual Fee; which Saying may well be que- 

s ried, ſeeing not only Tithes, but whatever is 

28 given in Lieu of Tithes, is now become a 
Lazy Fee, or Temporal Intereſt as aforeſaid. 

1 And the Law and Practice is now clear, 

3 IH that if any Layman that has Tithes be diſ- 

r MW feiſed of them, or wronged in them, or they 

_ bde kept or detained from him, he having a 

= lawful Intereſt in them, or Right to receive 

r them, he or his Heirs or Executors, E9c. 

BP may have his Remedy for them by the or- 

, dinary Way of Action at the Common Law, 

i in the King's temporal Courts of Law or 


Equity. And although the other Remedy 
of ſuing for Tithes in the Eccleſiaſtical 
Courts, is not taken away by any Statute ; 
but permitted to be made uſe of as before, 
yet the Suing for them in a Spiritual Court 
can never denominate the 'Thing itſelf to be 
Spiritual, ſeeing the Spiritual Law and the | 
Fus divinum itſelf was originally created, Their Jus di- 
and is ſtill regulated and controuled by the num. 
ſuperior Authority of the Common and 
Statute Law, which under God and the 
Ro is the beſt Security of all Sacred as well 
as Civil Rights, Liberties, Properties and 
Poſſeſſions. | e DRE SHE 

It is true, there is a Fus divinum in all 
legal Rights and Properties, and whatever Projetied by 
any Man rightfully poſſeſſes, his Title to it Canoniſta. 
is Fure divino, which does not exclude or va 
| „ from 
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Selden's Ta- 
ble Talk, ver- 
bo Tithes. 


The Conſe- 
quences there- 


' Probibitions, 
Wo: - 


from the Law of Man. But oe Fre divinum 
of Tithes is ſaid to have derived its Stream 
from the ſulphureous Fountain of the Canon 
Law, and projected by the Canoniſts, in or- 
der to exclude the Authority of the Tem- 
poral Law from intermedling with what 
they called God's Portion; which tho? given 
by Laymen, yet as they argue and pretend, 

being once veſted in the Church, they could 
never be reſumed or applied to any Lay Uſe 


by any Humane Law, or ee Toner 
whatſoever. 


From this project aroſe thoſe various 


Conteſts between the Courts Spiritual and 


Temporal touching Tithes and other Eccle- 
ſiaſtical Claims, which we often meet with 
both in our Hiſtories and Books of Law; 


(ſome whereof you will hereafter find refer- 


red to in the Chapter of eines ys Sc.) 


which ended i in a Reſtraint of Lec Male 


Juriſdiction. 
For the Clergy deviving their. Claim 


Right from God, and endeavouring to ap- 


propriate the ſole Cognizance and Juriſdicti- 
on of that Claim to their own Courts (com- 


monly called ſpiritual) put the temporal 
Courts under a Neceſſity of examining thge 


Foundation of that Juriſdiction, and eonſe- 


quently the Juſtneſs of the Claim, by their 


interpoſing Wirits of Prohibition, &c. . 
Theſe politick Projects in the Caſe of 
Tithes, and their ill Conſequences ſeem to 


be admitted, cenſured, and lamented, even 


by one of the greateſt Advocates of that 


Diatribe, 
p. 48. 


Jus Divinum, viz. Biſhop: Me ages who 


writes thus: D oaths | 
"i | But 


Is bY Se way 
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„But for Titbes, there was perhaps Aa 
Fault in Clergymen themſelves, who be:. 


ing not contented with God's Allowance, 
nor the Part and Portion he had ſet out for 
them, but aiming at more and a far greater 
Proportion than they thought that would 
riſe unto, they diſclaimed their (moral) Ti- 


tlè and Intereſt themſelves; and ſo fell 


off from Morality in the Matter of Tithes, 
into Judiciality for their own: Advantage, 
(as they hop'd) fuppoſing, as indeed the 
Caſe tlien ſtood, and as the Truth was, 
that whereas they (the Clergy) had all 
Mens Heads under their Girdles in Tye 
of Conſcience; ſo for the moſt part they 
might command what they liſted from 


them, and therefore would not reſt upon 
a Tenth, when they thought it in their 


Power to command a Fifth; ſo the Dog 
in the Water loſt the Fleſh in his Mouth 


© by catching at the Shadow he ſaw: there; 


f 
c 
0 
c 


na 


C 
C 
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and thoſe who would be wiſer (by Pro- 
jects) for the Church than God, while 
they left his Allotment to make way for 
greater Largeſs, iu@-9»$nzv, they proved 
ſtark Fools in their new Devices; and ſo 
came at length to be diſpoſſeſſed of that 
which was their Right, being reſtrained 


and held to their Dimenſion, a Portion, a 


Penſion, a Pittance, a poor Salary, Gs. 
who, had they been wiſe and underſtood 
theſe Things, might have kept themſelves 
well enough (had they not aimed to feed) 
at Rack and Manger (of Jus Divinum. *) 


And 


— © 


— — — — __ 


The Neceſſity N And that Laymen and the Temporal 
of Probibitions. Courts were under Neceſfity of making uſe 
of thoſe Remedial and Reſtringent Writs, in 

order to cure the Exorbitancy of their Fus | 
Divinum, will appear from thoſe frequent 

Inſtances found in our Books, where their 

Suits in the Spiritual Courts are founded on 

that Claim, though contrary to Law, Rea- 

ſon and good Conſcien ce. 

Unreaſonable And that the Claims of Churchmen in 
Claims, &c. the Caſe of Titlies, and other their De- 
mands, were often unjuſt and unreaſonable, 

will further appear both from the Pream- 

bles, and the enacting Clauſes of many of 

codur Statutes; to ſrlect a few for Inſtance. 

Statutes Re- | The Statute 13 E. 1. c. 5. giving Reme- 


ee > dies to redreſs the Uſurpations of Advow- : 
the — f ſons, (chiefly practiſed by the Clergy) and ] 
alſo upon an Indicavit bronght againſt an l 
Incumbent (practized by their Colluſion in 
order to ouſt the rightful Patron) giving the 8 
Patron a Writ of Advowſon for the Tithes, 0 
Oc. See F. N. B. 30 E. 35 B. 31 F. Sc. 396 
E 3. 15. 13 E. 4. 3. 5 Co. 102. 7 Co. 25, 27. 
Oe. Vid. Stat. J. Anne, c. 18. | | 0 
The Statute 9 E. (or Articuli cleri) c. 1, M c 
of Clergymens ſelling their Tithes for Lucre ll <; 
of Gain, and turning them into Lay Chat- a. 
tles for ill Purpoſes, vid. Reg. 34. 36. F. NB. 
40. Oc. and 50. 2 Inſt. 6[G99. Cc 
The Statute 9 E. 2. (idem) cap. 5. news 
their unreaſonable Claim of the Tithes of n 
new Mills See 2 Haft. 62. 
The Statute 45 E g. declares their unjuſt n 
Demand . of the Tithes of Timber-Trees, 5 
a 


in the Name of Sylva Cædua. See 2 Inft. 642. 
„ 
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11 Co; 48. Cro. Elise 1, 477, 736. Cro. Fac. 
100, 133, 2 Leon. go. 1 Aitor 
With divers other Statutes reſtraining o- 


ther miſchievous Practices pretended to be 


founded : on their Jus divinum: Vide 9 H. 6. 


56. 50 E. 3. 10. 43. E. 3.33111 H 4 8. 
Fits. Attachment, ſur Probibition 1. Bro. Diſms 


| 145 Sc. <4 Quere y low. 410.) «nad 


It may alſo; be here obſerved, that our 8 not dus 
Books of Common Law do mention certain jo T 
Caſes wherein no Tithes are 505 of —— _ increaſs | 
mon Right, but yet are claimed as due b 

the Eccleſiaſtical or Canon Law, Jure di- 

vino. 10 Migg 20 201115 * WG 1 | 
And in the firſt Place, by our Law, no (pre- 

dial) Pithes ſhall be paid of ſuch Things which 

do not increaſe from Year to Lear. For the 


Rule is, 1bi nom ef anwun Renouatiq ibi De- 

cim non debent olan. 
"Ther efore no heh Fines half be 1 N 2 Aled. Th 

Stone, got our of Quarries; nor for Pit- : 

Coal Turk, Slates, * works Tyles Earthen 

Pots, nor of any Thing made of Earth. 
Nor of Marle, Sand, Lime, Chalk, or 1 Mod. 35. 


, 
fe ' 0 * 
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Ground ; for by theſe the Earth, and wot 
and improved. gee, 1 Mod. 35. bel lee 
Nor for any thing gotten out of the 
Ground, as Tin, Lead, Copper, or other 
Metal. Nor is Fithe-Ore due of common 


Nicht. Sce 1 Char. Ca. 272, 282. 2 Vern, 46. 


And yet by Cuſtom, Tithes of ſuch Things 
may be due and payabſGmee. 
Where Tithes are due of common Right. 
ene An,, 
ft . ge 
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- See alſo for this Purpoſe theſe ſeveral Au - 
thorities, 1 Roll. Abr. 636. D. 1 Moor 2 
Cro. El. 27. 2 Tnft. 6 1. Dr. & Stad. 174. 2 


Vern. 46. Cumberb. 404-6 Mod. 223. 1 Lev. 199. 


No Tithes ſhall be paid of Aftermowths, 
or of Stubbles, or Rakings of Corn, i. e. 
where it is done without Fraud. Ke I Rol. 


Abr. 640. Moor 9 10. S. 2 E. 6. c. 1. 


No Tithes ſhall be paid of Broom, Gorſe, | 


or Furze ufed for Fewel within” the'Parifh. 


And by ſome Books no Tithes are due d \ 


mmi. jure, for 89 Be W coy or UNRErFOng: 


Vide Chap. 3. t 1 94113 
Nor ſhall any Tithes 8 25 of Birds or 


_ Beaſts that are Fer# Nathr#, Oc. unleſs they 


be fold.” Zee 1 Rol. t. 640. Lit. R. 311. 
Moor 909. 0 2 F MON Sani 10 of: 


Nor for t Apes, Parrots, and the like; 


Dy | becauſe only Things of Pleaſure. 2 Iuſt. 65 1. 


Tame owls. 


Nor for Fifh or Coneys of Common Right ; 
contra by Cuſtom. = Oo. 247. March 56. 's 


Mod. 223,” 
Alfo Sorvanes 1 in Huobandry ſhall not pay 


perſonal Tithes. Vid. Degg. 26. 
' Nor ſhall Tithes' be paid of | Marriage 
Goods, ibid.” FR 9-4 none 


And it — confonant to Reaſons: that 2 
Beaſts uſed in Husbandry ſhould Pay. no 
Dicht 1 

Alſo Tithes regularly are not — "of | 
Drelling-Hovſes, yet a Modus may be due 


for a Houſe as well as for Land ; but it ſhall 
| be imende& a Modis for 'the Land before'the 


Houſe was built. See 11 Co. 16. Hob. 11. 
And the Tithe of all tame and domeſtick 
Fowls; is to be paid either in their Eggs or 
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in their Young, in proper Kind, according 


os. to the Cuſtom of the Place, 

2 The Tithe of Geeſe, Ducks, and Swans, 

79. are uſually paid in their proper Kind, and 

hs, of Hens and Turkeys, commonly in their 
* Eggs; but herein the Cuſtom of the Place Eggs. | 
Lol, muſt be obſerved, .... | 

ot But Note, where they pay Tithe of the 

ſe, Eggs, there is no Tithe paid of the Young ; 

hu and e converſo, no 'Tithe of the Eggs, 

ide where they pay Tithe of the Young. 

od. So where there is Tithe-Milk there is no Milt. 
24 Tithe-Cheeſe, & e converſo, Sc. | 
or It is alſo made a Queſtion whether any 
ney Tithes are due for Mills or not; which Mill. 
1 Quote in his Second Inſtitutes ſays, was never 


judicially determined that he knew of. And 

that it had been held in Caſe of a Fulling 

Mill, that no Tithe was due. For of Pro- 

fits that come only by the Labour and In- 

duſtry of Man, no Tithe js to be paid, and 

the ſame Reaſon holds for Corn-Mills. See 

2 Infs. _ Litt. Rep. —— Gro. Car. $285 

$24. Vide poſt, Chap. 4 3 
Alſo no Pikes — to be paid for the _ 

Wool-locks, Neckings, Tailings, or Birlings Fel. 

of Sheep. See 1 Rol. Abr. 645, 646. Gro. 


El. 363. Moor 911. 3 Bulſ. 242. 

No Tithes for green Tares given to Hor- 
ſes, &c. See and note 2 Leon. Caſe 30. _ 

Not payable by a Pariſhioner for Fewel 
ſpent in his Houſe. Cro. El. 609. | 

Nor for Timber-Trees, or ſuch as are 
aride & Putride. 2 Plow. 4710. Cro. El. . 
Nor for Cattle brought up for the Pail © 
or Plough. Cro. El. 702. 5 
. | Gs £ Nor 


Green Taves. 
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King's Hands. 


Land, Im- 
zor ed. 


- 


Tithes not 
ſure Divino. 


Jure Divine, but per Tegem' Terre. ibid. 


The Law of Tithes, &c. 
Nor for Pidgeons, Ec. unleſs by ſpecial 
Cuſtom. 2 Mood. 77. URS SLIDE. 
Nor for a Riding Nag, i. e. kept for Plea- 
ſure and not for Profit. Pop. 126. | Hetley, 
T hornhill's Caſe. _ t : 
Lands in a Foreſt, while they are in the 
King's Hands, are free from paying Tithes, 
although they lie within ſome Pariſh : But 
if they are disforeſted, and come to the 
Hands of another, they ought to pay Tithes. 
For the not paying Tithes for them whilſt 
they were in the King's Hands, and were 
Foreſt Lands, is but an Immunity during 
that Time, bur is no abſolute Diſcharge. 
See Lilly's Reg. 575. 5 | 
If Lands paid no Tithes before the Sta- 
rute of E. 6. or but very inconſiderable, 
and afterwards the Lands for which the 
Tithes are paid, are improved by the Own- 
er, he ſhall only pay the accuſtomed Tithes 
uſually paid before the Improvement of 
them, viz. ſuch Tithes as were paid for 
them immediately preceding 'the Improve- 
ment. But if no Tithes at all were paid 
for them before the Improvement, no 
Tithes ſhall be paid for them after the * 
Improvement. For the Improvement of 
Land not Tithable by Law, cannot make 
it Tithable ; for this were to alter the Law. 
zo1d. 1 . | A 'Y 
And it is there ſaid to be held by the 
Court of King's Bench in Michaelmas Term 
1649. That Tithes are not due to be paid 
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And that the Reader may have the clearer 
lea of the Rights of Tithes, &c. as they 
formerly ſtood and at preſent ſtand on the 
Foot of our Temporal Laws, we ſhall here 
ſubjoin a brief Summary, or Abſtraft of 
all ſuch Statutes or Acts of Parliament which 
have been enatted relating thereto, from the 
13th Tear of Edw. 1. to the preſent Time, . 
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minſter 2d) Cap. 5. Sect. 4. That if on an 
"X T7ndicavit, Oc. the Parſon (incumbent) be 


XX diſturbed of his Tithes, the Patron ſhall 


| have a Writ to demand the Advowſon of 
2X Tithes; and when that is tried (at Com- 
mon Law) the Plea or Sentence in the Spi- 
ritual Court ſhall paſs as it is tried (or ac- 

2X cording to the Judgment) of the King's 

Court. See Poultou's Stat. pag. 2, 3. and plus 

bag. 223.b. _ = 

I Stat. 34 Ed. r. (De conjuuctim Feoffatis) 


For that Pleas in Courts Spiritual, have 


beretofore had many Times unmeet Delays, 
for that Writs of Indicavit were often 
brought before the Judges of ſuch Matters 


when they were begun; and thereupon our 


Chief Juſtices could not proceed lawfully, 
nor in due Manner award a Writ of Con- 
ſultation on ſuch Manner of Proteſs. It is 
X 2greed (not enacted) that ſuch Writ of In- 
dicavit ſhall: not be granted till the Matter 
be recorded in the Spiritual Court, and the 
Chancellor certified thereof. See Keeble's 
Fat. p. 71. 31 H. 6. 13. Regr. 35. E N B. 
„dA. and 45. C. 5 
5 : C 3 Stat. 


Stat. 13 Ed. 1. (commonly called West- 
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22 The Law of Tithes, &c. 
Stat. ꝙ Ed. 2. (Articuli Cleri) Cap. 1. & 2. 
In Caſes of Tithes Oblat ions, Obventions and 
Mortuaries, (when propounded under thoſe 
Names) the — 1 Prohibition ſhall hold 
no Place, although for the long with-hold- 
ing the ſame, they come to a Pecuniary 
Eſtimation, and Sentence for the ſame. But 
if a Clerk or Religious Man do ſell his 
Tithes in the Barn, &c. for Money, and 
that be demanded before a Spiritual Judge, 
a Prohibition lies. For by the Sale the 
are made Temporal Chattles. See Poultorrs 
. Oo 
Stat. Idem, Cap. 2. Alſo if Debate does a- 
riſe upon the Right of Tithes, having its 
Original of the Right of the Patronage, 
and the Quantity of the ſame Tithes does 
paſs the Fourth of the Goods of the Church, 
a Prohibition holds place. Vide ib. And ſee 2 
Hhſt. 619. E. N. B. 40. 50. | 
Stat. idem, Cap. 5. Alſo if any Man 
eres in his Ground a new Mill, and the 
Parſon of the Place demands Tithes, a Pro- 
hibition is prayed to iſſue, but denied in the 
Anſwer. Vid ibid. & queare. See 2 Inſt. 621. 
| | Stat. 18 E. 3. Cap. J. That no Writ of 
3 Sci. Fac. ſhall be granted out of Chancery 
b againſt Prelates and Clerks, for Payment of 
N Tithes, Sc. ſaving the Right which the 
1 King and his Anceſtors uſed to have. See 
Keeble 110. F. N. B. 30. E. 
z Cap. 3. A Prohibition to go 
to the Spiritual Court, if the Tithes of 
Wood of twenty Years or upwards be ſued 
for there, as Tithes of Sylva Cedua. See 
Poulton 121. Keble 151. Reg. 44. FE N B. 
„„ 


The Law ol Tithes, &c. 23 
34. B. 50 E. 3. 10. II H. 4. 8. 9 H. 6. 56. 
Fits. Attach: ſur Probib. 1. Bro. Diſmes 14. 
11 G. 48. Plow. 4/0. Cro. El. 1, 477, 736. 
2 Leon. 80. ng Agtioage tt roo; 1 
Stat. 1 R. 2. Cap. 13. That Eecleſiaſtical 
Judges ſhall not be vexed for retaining Suits 
for Tithes, Oc. in a Spiritual Court. See 
Keeb. 154, 155. Stat: 13 E. 1. Cap. 22. 
Sat. idem, Cap. 14. That on a Suit in the 
Spiritual Court for Tithes taken away, a ge- 
neral Averment to the contrary. ſhall not be 
taken, without ſhewing Specially how the 
ſame was a Lay Chattle. See Keebh. 155. 
3B Stat. 2 H. 4. Cap. 4. That the Diſcharge 
of Tithes to the Ci/tertians, by the Pope's 
Bull, is void, and it is a Præmunire to put 
it in Execution. Keeb. 192. 8 
Kat. 5 H 4. Cap. 11. That Tithes ſhall 
be paid by Farmers of Aliens Lands, not- 
withſtanding the Seizure into the King's 
Hands, or any Prohibition. Keeb. 202. 
6 Stat. J H. 4. Cap. 6. That he who purcha- 
ſes the Pope's Bull for a Diſcharge of Tithes, 
and thereby diſturbs the Enjoyment of them 
buy any Parſon, Sc. ſhall incur a Præminure. 
Keeb. 204. See Stat. 13 E. 2. 13 R. 2. and 
e 
4 Stat. 2 H. 8. Cap. 8. Se&. 1. That Tenths 
or Tithes ſhall be deducted out of Firſt Fruits 
on Spiritual Promotions. Keeb. 456. 
Stat. idem, Sed. 2. That the Commiſ- 
_— for Firſt Fruits ſhall allow them. 
4 —— Sed. 3. That the Incumbent after 
IT Zenths allowed, ſhall pay them the firſt Year. 
E | C4 Lat. 
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| 24 The Law of Tithes, &. 
Stat. 2. H. 8. Cap. 8. Sect. 4. That tlie 
| | Succeſſor ſhall pay the Firſt Fruits if he may 
| | diſtrein Goods of the Predeceſſor, elſe the 
Predeceſſor's Executor only liable. 8 

Stat. 2 H. 8. Cap. 20. Sect. 1. That in Suits 
for Tithes, Sc. Two Juſtices Quorum uns, 
at the Requeſt of the Ordinary, to take an 
Obligation or Recognizance to obey the 
. Proceſs of Eccleſiaſtical Courts. If 
Stat. idem, Sect. 2. This not to extend to 
Suits for Tithes, Sc. in London. 255 
Sect. 3. And the Parties ſued may 
have an Appeal, Prohibition, or other legal 
Defence. -: * - N 


Sect. 4. This to continue until a 
Body of Eccleſiaſtical Laws be appointed by 
ö the King and Thirty-two Commiſſioners. 
—— Cap. 21. Sed. 1. And Payment in 
Landon and Suburbs to continue until another 
| Law publiſhed 5 TR 
| Stat. 31. H. 8. Cap. 13. Sect. 21. The King 
and Patentee of Abbey-Lands to hold them 
diſcharged of Tithes, as the Abbots did, Ec. 
See the Statute explained, 2 Cy. 46. 11 Co. 8. 
and 15. Dyer 277. 349. Moor 219. Pl. 356. 
Cro. El. 206. Cro. Fac. 607%. Cro. Car. 265, 
422. 1 Leon. 231. 08 — 
| Stat. 32 H. 8. Cap. 7. An AG for the true 
8 Payment of Tithes and Offerings. 3 
3 Sect. 1. How Tithes ought to be 
ll paid, and in what Manner to be recovered; #® 
= - | alſo what has encouraged Perſons to de- 
1 tain their Tithes from Laymen, viz. that 
=. Suits for Tithes, &c. by Laymen, were 
} not favoured in Eccleſiaſtical Courts. v 
Cet. a. That every Perſon ſhall ſet 
5 out 


The Law of Tithes, &. 25 


out and pay his Tithes according to the Cu- 
ſtom of the Pariſh where they are due : 
ind Perſons Lay or Eccleſiaſtical may ſue 


43 before the Ordinary for ſubſtracting them. 


F See Cro. Eliz. 607. 
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Stat. 32 H. 8. Cap. J. Se, 3. On Appeal 
from the Ordinary, the Appellant to: pay 
Coſts, and Excommengement till paid. And 
ſo in all Suits for Detention of Tithes. See 
Cro. Eliz. 173. | & | 
| Sect. 4. On Refuſal to pay Tithes, 


after Sentence, 2 Juſtices ( Qorum unus) ſnal! 
Jon the Ordinary's Certificate, commit the 


Offender until a Recognizance be given to 
perform the Sentence. (See Stat. 2) H. 8. 


Cab. 20.) 


— Kei. 5. But none ſhall be compel- 
led to pay Tithes, which by the (Tempo- 
ral) Laws and Statutes of this Realm are 


diſcharged. See 2 Co. 44. 1 


— Fect. 6. Nor this Act not to bind 
Londim or the Suburbs, or oblige them to 
pay Tithes otherwiſe than they ought be- 
ore, 9 Ra 


Se#. 7. That Recoveries may be 
had, and Conveyances made of 'Tithes, 'Ob- 
lations, and other Eccleſiaſtical Profits in 
the Temporal Courts; as of Lands, c. by 
Writs of Præcipe quod reddat, Aſſiſe of Novel 
Diſſeiſin, Mortdanceſtor, Quod ei Deforceat, 


Writs of Dower, Cc. And Judgments given, 


and Fines levied in the King's Courts of 


Tithes, or other Eccleſiaſtical Profits, ſhall 


be of like Force, as of Lands, Tenements, 

Sc. See Cv. 1 Inſt. 159. Dyer $3. 12 I. 4. 20. 

II Cy. 23. 5 W | k | 
1 1 
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the Archbiſhop 0 
Tithes in London, enrolled in Chancery, to 


have been paid, or of Right due; and 
for, on Forfeiture of treble the Value. 3 


them ſer out, and ſevered from the Nine 


to pay . what was uſed. 


The Lawof. Tithes, &c. 
Strat. 32 H. 8. Cap.. Sect. 8. But Remedy for f 3 
Spiritual Tithes to be had only in the nn 
Court. See the Stat. 2 E. 6. inf. and 2 Co. fo. 43. 


Stat. 3 H. 8. oy. 12. That an Order of 
Canterbury, for paying 


have the Force of an Act of Parliament. 
See this Act in the Chapter of Tithes pid 
in Loudon. 

Stat. 2 & 3 E. 6. Cap. 13. Confirms che 
Statutes of 27 H. 8. Cap. 20. ang 32 Hi. 8. 
Cap. 7. and Provides, 

Sect. 1. That Predial Tithes be bed 3 
as they ariſe, as within forty Years cher 


none to be taken away *till divided or agreed | 43 


Sect. 2. The Parſon, &c. may ſee 


Parts, and he that willingly withdraws be- q 1- 
fore, or hinders the Parſon, E9c. on Proof 3 
thereof before the Judge (Spiritual) to pa) 5 
double the Value beſides Coſts, Cc. M 
Sect. 3. The Owner of Cattle 1 8 
going in a Pariſh or Place uncertain, to pay } 1 Hf 
where he dwells. 80 
Sect. 4. A ſaving of all Privieg 4 1 

and Preſcriptions to be diſcharged. |R8_ : 
Sect. 5. Barren, Waſte, or Heath | 45 
Lands not diſcharged by Parliament, Ge. Wi 
ſeven Years after Improvement to Arable | F 
or Meadow, ſhall pa 1 * 
Set. 6. 2 Barren Land uſed to 1 E. 
pay, the Improver during the ſeven Years | a 


Sed. J. A EE 
and 


XC. 
ly for 3 
ritual 3 


rs Lawidf*Tithes. &c. 


d Faculties (that for forty Years have paid 


43. ear Gains, Charge, Ee. deducted: Day- 

er of abourers — | 
aying Star. 2 and 3 F. 6. Cap. 13. Set. 8. The 
J to uſtom of payment by Handierafts, to be 


ed as in forty Years paſt. 


Corporal Oath. 
Sect. 10. Offerings, Sc. to be paid 


ſtomed, or at Faſter. 

Se. 11. This not to extend to 
a-Coaſt Towns, but they- to pay Tithe- 
iſh, as uſual. 

A $4. 12. The Inhabitants of Lon- 
ns, Canterbury, & c. that uſed to pay Tithes 
1 Houſes, are to do fo ſtill. 


e Eccleſiaſtical Court, or elſewhere, and 
Mie Party offending to be excommunicated 
3 8 Days. And then Proceſs oof Excom. 
5.) may iſſue. 


ourts 3 

Sec 

: — to be exacted in Wales, or the 
arches, See "On + Stat. 


Pa i Sect. 14. Prohibitions to be iſſued 
guſual; but the Suggeſtion to be proved in 
eges BW: Months, or a Conſultation to be award- 
1 , and Double Coſts. 

— 1 Sect. 15. This Act not to give Ju- 
_ (diction to the Eccleſiaſtical Courts, _ 
able Neſminſter 2. c. 5. Nor Articuli cleri, 

ye aue, the Treatiſe De Regia Poteftate ; be 
ny E. 3. Cap. 10. or 11. Or where the King's 
fts, 


-rſonal Tithes) to pay the Tenth of their 


Sell. 9. On Refuſal to pay the 
ordinary to examine the Party, but not on 


here the Party dwells at the four Days ac- 


Seck. 13. Parſons, Oc. may ſue in 


16. No Tithe of Marriage- 


PR 
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28 


ſon, Sc. ſhall only be deprived of one Bene. 


22. to Sei. 40. Touching Tenths to db 3 


| Statutes againſt Dilapidations, Ec. 


Minen d by an Inhabitant, after Sentence 


eaſy and effectual Recov ery of ſmall rice I 


The Law of Tithes, Kr. : A 


Stat. 2 G 3 Ed. 6. Cap. 20. Sect. 3. A Pa. 


fice on Certificate of N on-· payment of 0 

Tenth to the King. 3 
—— Set. 4. And no Incumbent 8 

thereby diſabled from taking a new Bene 

fice, 2 

See alſo the Statutes 7 E. 6. Cap. 4. ll 

2. 269 3 P. & M. Cap. 4. 1 Eliz. Cap. 4. Se 


— 


2 2 S828 


7 


King, Ec. | 
Stat. 13 El. Cap. 10. Againſt frauduleni - 
Deeds and Aſſurances made by Spiritui 
Perſons, of their Lands, Tithes, &9c. tu 
defeat their Succefſors of Remedy for Di. 
pidations, Sc. ; 
Kat. 18 El. Cap. 11. For explaining ef 


— Kea. J. That Tithes may be de. 


given on a Leaſe void by Non-reſidence. 4 

Stat. 22 & 23 Car. 2. Cap. 15. For ſettling 
Tithes in London, in the Pariſhes burnt and | 3 
rebuilt there. | 2 

Stat. 3 NV. E M. Cap. 3. For the better 
aſcertaining the Tithes of Hemp and Flax. 
See the Act; and that of 11 12 . 3. c 
16. And their Continuances, &c. Poſt. to- 
wards the End of Cbap. 2. 

Stat. 7 8 V. 3. Cap. 6. For the more 


ol 

Sc. ed 
Stat. 1 Geo. 1. Cap. 6. For explaining and ul 
enforcing the ſaid Act, in Relation to the Pe 
Payment of Tithes and Church-Rates. TF'ch 


chr 


what Caſes 05 due by Cuſtom 
or Preſcription, and the Rea- 
ſons thereof; and this with Re- 
ſpect to the Tithes of Corn, 
Grain, Hay, Graſs, Wood, 
Trees, Fruits, Herbs, Seed, 
Honey, Wax, &c. And the 
ſeveral Statutes for aſcertain- 
ing the Tithes of Hemp and 
Flax, &c. and quære if great 
or ſmall Tubes. 


4 of Tithes in genera 
Yen a Definition or Defcription of their 
ral Kinds, viz. Predial, Perſonal, and 
ird, and for what Things they are uſu- 
i paid reſpeRtively ; we ſhall now. pro- 
ed to diſcourſe of each of theſe more par- 
and aolarly, and in this ſecond Chapter ſhew W- 
the = e Nature, Kinds, and Incidents of Predial 
ithes; for what Things, and in what wo 
TEE. they 


— 


2 

= - 
I 
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Aving in the foregoin Chapter treated Prodial 
5 and therein gi” T ithes. 


go The Law df Tithes,;'&c. 1 

they are due or payable, and in what Caſe ua 

they are not payable, and the Reaſons thereof ich 

% Their Nature. And firſt, as before is obſerved, Predil Ping 

| Tithes are ſuch as ariſe merely from the 

yearly Fruit or Produce of the Earth, Land 

or Ground only. For a Piece of Land of 

Ground being called in Latin, Predim 

whether it be Arable, Meadow, or Paſture, 

the Fruit or Produce thereof is called Pre 

dial, and conſequently the Tithe payablil 

for ſuch aural Produce, is called a Prediif 

| n nner 40 
Kinds. Theſe Predial Tithes are divided into tw 

Kinds, lz. 1. Majores Decimæ, or Great 

Tithes, which are commonly called Perſona, 

Tithes, for that they are properly due and , in 

moſt, uſually paid to the Parſon, (who i Pi 

ſometimes the Lay Patron) or Rector es of 

1 the Church. 2. Ainores vel minute Dec. wit 

i me, or {mall Tithes ; and theſe are callei ajore 

# Vicarage Tithes, as being properly due ant Ne c 

1 payable to the Vicar or Curate, mrouß Ppini 
. ſometimes (as in a Vicarage endowed) be ems 

has Parr of the great Tithes alſo. Mira, 

= Predial gras The Predial great Tithes are chiefly of 8/6. 
FTitbes and Corn or Grain ſown in Fields open or in, Y. 

ſmall Tithes cloſed, as Wheat, Barley, Rye, Oats, G. Anc 

And ſo, I conceive, are Beans, Peaſe; Tares 

| Fetches, and the like, when ſown'in ſuch 

Corn. Fields (contra, if ſown or fer only in Gar- 

dens, or in {mall Quantities; for then they 

are properly minute Decimæ, or ſmal 

Graſs, Hay, - Alfo the Tithe of Graſs and Hay is 1 

Mod: great Tithe (and ſo to me ſeems the Agiſt 

ment or Feeding of Cattle) as n 

Var nuall) 


„ * ＋ 
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cc. The Law of Tithes, &c. 31 

Caſa pually ex predic, and ſo is eſteemed the 

reol Mrithe of Underwood, and likewiſe the Top- 

edi Pings and Loppings of Trees, if Sylva Cæ- — 
the a, 7. e. under twenty Years Growth. IS 
and nd the like of Maſts and Acorns; if a — 
d d reat Part of the Pariſn be of Woods and 
lun Mrees, bearing ſuch Maſt or Acorns (contra Acorns. 

ture f growing only in Hedges or Sparſim in 

Pre mall Numbers.) See 2 Rol. Abr. 335. Set. 

Fab . £5 8. 146110 36: | 

edi And the like may be ſaid of Apples or Ah,, 
ears, and ſome other Fruits. For if great Pears. 

n Part of the Lands in the Pariſh be planted 

Tea ith Trees bearing ſuch Fruits, whereof 

n yder, Perry, or other Liquors are made, 

and g in Herefordſhire, Ec. or the Fruit ſold, 

o i Pippins in Kent, Ec. The large Quanti- 

r es of ſuch Fruit will, as I apprehend, bring 

Dec. within the Denomination and Nature of 

alle! ajores Decimæ, or great Tithes. And the 

and re of Flax, Hemp, Ec. according to the 

pup pinion of Holt, Ch. Juſt. which to me 

) be ems the better, though Dolber and Eyre 

ira, in the Caſe of #hartor and Life, 
fcb. & Trin. 5 M. & M. See Cumb. 201; 1 


And the like Reaſon holds in the Caſe of Potatoes, 

oots, Seeds, Herbs, &c. as Turneps in Zune. 

any Pariſhes of Norfolk, &c. Potatoes, yy my 

= 7 rſnips, Oc. in Middleſex, Kent, Surry, ad, 

(. or the like; Saffron and Woad in E/ Hoy, 

» &c. And of Hops, Hemp, Flax, Ho- Hemp. 

y, Wax, Sc. in divers Counties. Where , ths; 

are generally ſown, planted, or made, es 

y muſt in Reaſon be denominated great 

thes ; whereas if they are only produced 
I | | in 


32 The Law of Tithes, &c: | 
in ſmall Quantities, they cannot be eſteemed Þ 
other than minute or {mall Tithes. See and 
note the Caſe of Clover and its Seed, Skin- 3 


4 


ner 341. 


Nou for the better illuſtrating of the be- J 
fore-mentioned Particulars ; let us examine 
what our Law Books have ſaid of each of 


them reſpectively ;' and firſt,  -: 


Tithe of Com The Tithe of Corn and other Grain is 
ſaid to be due of Common Right, 7. e. by 
Force of the Common Law, and ought ac- 
cordingly to be 'duly ſet forth and paid. 
See 1 Roll. Abr. 644. Noy 1 Roll. Rep. 172. 
1 Hd. 283. But Cuſtom: ſometimes admits ? 


due of Com- 
mon Right. 


the contrary. Vide infra. 11 


And to be ſet Alſo of Common Right, 1. e. where the 
Cuſtom is not otherwiſe, the Owner of the 
Corn ought to cut down and prepare the 
fame, 1. e. divide it from the Nine Parts, 
bind it into Sheaves, put it into Shocks, 
Cocks, or Heaps, Ec. See 1 Roll. Abr. Gr. 


forth, &c. 


ſupra. | 
Suit for not 


them forth. See Latch 125. Laytan's Caſe. 


But having made the Corn into Sheaft, 
he is not bound to ſet it up in Soc, or 
caſt it into (larger) Heaps, unleſs the Cu- 


ſtom of the Place oblige him there unto; but 


having either bound it into Sheafs, or made ; 
it into Cocks, he may ſet forth the Tithes 
thereof accordingly; and thereby they be- 


come Lay Chattles (See Smith's Caſe in Goldſ- 


I Dore.) 


And if the Owner refuſe to do it, the 
_ it, and Parſon may ſue him for it in the Spiritual 

5 Court; but then the Suit ought tobe Special 
for not ſetting them forth into Cocks; or as 
the Claim is, and not generally, for not ſetting 
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boro.): After which he may heap his own 


sheafs, or do with them as he pleaſeth. And 


the Tithes being ſo ſet forth, the Owner of 
the Corn is not bound to watch or look 
after them till the Parſon carries them away. 
See Noy 31. 1 Roll. Abr. 644. For it ſeems The Parſm o 
the Parſon is at his Peril to take Notice of * then. 
the Tithes, being ſo ſet out; and if he does 
not come to take them away in due Time, 
an Action will lie againſt him as againſt a 
Treſpaſſer, by the Owner of the Ground. | 

But the Manner or Form of ſetting out C to = 
or Payment of Tithes, is for the moſt part -_ — 
governed by the Cuſtom of the Place; and _ 
therefore if by Cuſtom the Tenth Part of the 
Corn, Graſs, &9c. hath been meaſured forth 
as it ſtands or is growing on the Land, (as it 
is in ſome Parts of Lincolnſhire, &c.) this Cu- 
ſtom is good, and the Parſon muſt be con- 
tented to cut the Corn, or mow the Graſs , 3 
of his Tithe Part. See Degg's Parſon, Lib. ,,, ft 6b. 
2. Cap. 2. Watſon 540. „„ 

So if the Cuſtom of the Place be that the 
Parſon is to have for his Tithe of Corn, the 
Tenth Land or Ridge of Corn, beginning 
at ſuch Land or Ridge as is next to the 
Church, this Cuſtom is good. And if in 
ſuch Caſe the Pariſhioner, to defraud the 
Parſon, does not manure ſuch Tenth Land 
or Ridge as ſufficiently as the reſt, the Par- 
ſon may have an Action at Common Law 
or the Fraud and Covin. See Moor 913. 
Stebbs and Goodlocłs. | 

But in that Caſe it is ſaid, that Wray, i be reap d, 
Ch. Juſt. was of a different Opinion, and 3 
held that ſuch a Cuſtom was againſt Com- ©*/* 

| D mon 


— 2 


— — 1% SES a 
4 " 


- +. — — — 

f — — — — — — — a an 

R 8 a " ASC.» A K IE AA * 
— — — - 

» oy" — " A — RS — 5 — . 
ths — 2 . * = — 
* rr rr = 9 — 
* — . * —_ —— a. is _ : , _ 


Cuſtom, 


Preſcriptions | 


againſt pay- 
ing Tithes, 


Tares uſed 
feeding Mi 


Cattle. 


Tares. 


2 The Law of Tithes, &: 


mon Reaſon ; but agreed, that if the Cuſtom 
be good, the Parſon may well have his Ac- 


tion on the - Caſe, for the fraudulent Ma- 


nuring or Sowing of the Lands, Cc. See 
2 Leon: Jo. . | | 
And yet to me it ſeems ſuch a Cuſtom 


A reaſmable or "Preſcription may have a reaſonable 


Foundation on this Suppoſal, that the Field 
where thoſe Lands or Ridges lay, was ori- 
pu a common waſte Field belonging to 
the 'Townfſhip, and that, on an Agreement 
of the Pariſhioners to turn it into Arable, 
they conſented to allot the Tenth Land or 
Ridge by them ſown, to the Parſon ; but he 

to reap it, c. : | 
Alſo a Cuſtom or Preſcription my be 
ave 


within a Pariſh; that by Reaſon they 
not ſufficient Meadow for Milch Kine and 


Draught Cattle, they have uſed to cut 
ſome of their Tares green, and give them 


to the ſaid Cattle, and to be diſcharged off 


ſetting out or paying Tithes of the ſaid 
This is a good Cuſtom and Conſi- 
deration ; for that the Parſon hath an Ad- 


vantage thereby as well as the Pariſhioner, 

for viz. in the 'Tithe Milk, and manuring off 

the other Corn Land. 2 Leon. 27. Perry v. 
Somes. N 


And in that Caſe Mray, Ch. Juſt. ſaid, 
the Matter or Cauſe is the Want of Mea- 
dow and Paſture ; and that the Surmiſe is as 
if it had been ſaid, that for want of Mea- 


dow and Paſture, they had uſed to eat their 


Meadows (it ſhould be Arable Lands) with 


their Plough Cattle, and for ſo much as Y 
they did eat, to pay no Tithes, which he 


allowed 


„„ . 
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and that fo ſhall Corn ſown on Head- 


allowed to be good: Ibid. S. C. and 3 Cre. 

139- £2 A i 

So if a Man according to the Cuſtom of G, ain ſown 
the Country doth ſow his Land (with Oats, 20 feed Horſes 


YZ Barley, Ec.) to feed his Horſes for Tillage, for Tillage. 


and the Uſe hath been to ſuffer ſuch Hor- 
ſes to feed on the Land, without mowing 
of the Grain: And ſo as I apprehend (where 
it is to feed them off from the Land after 
ſuch Grain is mowed'or reaped) in this Caſe, 
the Parſon ſhall not have any Tithes thereof, 
becauſe it is no more than Paſture for his 


E Horſes. SHames's Caſe, cited, 1 Rol. Abr. 646. 


But ſome are of Opinion, that without Quere of 
ſuch Cuſtom as aforeſaid, green Tares cut green Tares 
to feed labouring Cattle, ſhall pay Tithes ; 2 2 
ands and employed to the ſame Uſe: For 
hat, when one libelled for the Tithes of 


reen Tares cut, and Corn ſown on Head- 
Wands, fed with labouring Horſes, a Prohibi- 


ion was granted, not upon the general Sug= S.ggeſtion. 


eſtion, but upon the Cuſtom of the Pariſh 
pecially alledged, that no Tithes were due 


dy Cuſtom there in thoſe Caſes. See Mut- 


» 

2 — 
= 
4 * 


And yet in theſe very Caſes it is ſaid that Prohibition 


Ina Prohibition it is not needful to preſcribe. 


o be diſcharged of Tithes for the feeding 


f ſuch Horſes : For that they are diſcharged 


y the Common Law. See 1 Jon. 337. 1 Cro. | 
93, and 1 Roll. Abr. 650. Mead and Thirman, 
hich ſhews they are diſcharged without 
ch Cuſtom ; and conſequently that the 
uſtom need not be alledged to ſupport 
Prohibition in thoſe Caſes. . 
D 2 And 


36 The Law of Tithes, &c. 
And of this Opinion was Mountague and 
| Doaridge in the Caſe of Kneebon and Wood- 
Modus. reſt. Hill. 15 Fac. 1. B. R. and though Hough- 
ton thought the contrary, for that their La- 
bour in ſuch Caſes was in manner of a Mo- 
dns for their Tithes; yet Clinch and Clark 
faid, that of later Times they have not 
uſed to preſcribe or alledge ſuch a Cuſtom; 
but that otherwiſe it was anciently, (7. e. 
when the Canon Law exerted its Power.) 
See I Roll. Abr. 646, 647. 
Green Peaſe In like Manner, if a Man gather green 
— Peaſe or Beans to eat in his 3 no 
Tithes ſhall be paid of them, and that by 
the Law of the Land; but otherwiſe it is, 
if he gather them to ſell, or to feed his 
Hogs, Oc. per Cur. 1 Roll. Abr. 647. And 
in Evidence to a Jury it was ſaid by Wind- 
_y to feed gam, that of Hay mown to feed Deer, no 
T.iithes are paid: But by Chun and Finch, 
they are due of common Right, and ſhall 3 
be paid, unleſs there be a Cuſtom to the 
c—.ontrary. See 2 Keeble 22. 4 
Not of the Alſo the Parſon ſhall not have Tithe both 
Corn and of Corn, and of Sheep taken in pro melio- 
_—_ &e fed atione agriculture infra Terras arabiles, as a- 
| mongſt other Points was reſolved in an ano- 
nymous Caſe, Trin. 28 Car. 2. C. B. which 
is thus reported in 1 Mod. 216. | 1 
A Vicar libelled in the Spiritual Court 
for the Tithe of young Cattle, and ſurmi- 
ſed that the Defendant was ſeiz'd of Lands 
in M. of which Pariſn he was Vicar, and 
that the Defendant had Common in a great 
Waſte, called Sedgemore, as belonging to his 
ſaid Lands in M. and put his Cattle into 98 J 
| ala 
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0d- ſaid Common, and the Defendant prayed a 
gh- IM Prohibition, for that the Lands where the 
La- Cattle went were not within the Pariſh of M. 


Mo- The ſame Plaintiff libelled againſt the Mibu- Fag- 
lark ſame Defendant for Tithes of Willow-Fag- gott 
not ots, and the Defendant for a Prohibition 
om; — the Payment of 24. a Year to 

i. e. the Rector for the Tithes of Willow. 5 


The ſame Plaintiff alſo libelled for the 
Tithes of Sheep, and the Defendant to 
have a Prohibition thereto, ſuggeſted that 
he took them in to feed after the Corn was 
t by i reaped, pro melioratione agriculture infra Ter- 


it is, ras arabiles, & non alite. 
4 his As to the firſt of theſe Libels, no Pro- Stat. 2 E. 6. 
And I hibition was granted, becauſe of that Clauſe Catele fed er- 
Vind- in 2 E. 6. which enacts, That Tithes of Cattle *"*tochial. 


feeding in a Waſte or Common, where the Pariſh 
not certainly known, ſhall be paid to the Par- 
n, &c. where the Owner of the Cattle lives. I 
As to the ſecond, the Court held that a Modus # 850 
8//74:s to the Rector is a good Diſcharge Rector a Di/- 


both gainſt the Vicar (for the ſaid Tithe of * againſt 
melio-· Willow.) Vr 

as a- And for the third, they held that the Par- Noe due for 
ano- on ought not to have Tithe of Corn, and Cn a 
which or the feeding of Sheep on the Land too. Sbecp tts. 


or by ſuch feeding the Ground is made 


Court ore profitable, and produces more (Corn, 
ſurmi- 9c.) See 1 Mod. 216, | 


Lands When the Tithes of any Sort of Corn or The Tt 
r, and rain are ſet forth, the Tenth thereof of ho common 
great mmon Right is to be appointed for the s " | 
to his arſon; and therefore if a Preſcription be 
to the pay certain Sheafs of Corn for all Tithes 

ſaid F Corn, this is no good Preſcription; for 


D 3 | the 


38 


The Law of Tithes, Sc. 


the Pariſhioner ought to make it inte 


Sheafs; and therefore one Part of his Duty 


in Kind cannot be in Satisfaction of the 


But may be 
leſs by Cuftom. 


Reſidue. 1 Roll. R. 173. 


But where Tithes are not due of common 
Right, but by particular Cuſtom, there a 
Cuſtom, to pay a leſs Share than a Tenth, 


without other Conſideration (as for Tithe- 


Part of one 
Thing paid for 
the whole of 
all. 


No Tithe of 
Surplus 
Sheafs. 


Fiſh, Ec.) may be good: Yet this ſeems to 
be left as a lere. 1 Sid. 218. 1 Lev. 179. 
and 2 Keb. 2. But ſee 2 Salk. 655. 4 Mod. 336. 
Cumb. 403. and Skinner 560. That ſuch a 
Cuſtom is good. LOR 

Alſo, where one did preſcribe to pay in 
one. Part of his Land, the third Part of the 
Tenth of Corn, and in another Part the Moie- 


ty of the Tenth thereof, for all Manner o 


Tithes, the Court inclined that this was a good 
Preſcription. See Root's Caſe Goldsb. 7. 

And if the Cuſtom be, that the odd 
Sheafs or Shocks under the Number of 'Ten 


ſhall not be tithed, by Reaſon that they ſet {þ 


the Tithes up in Heaps or Shocks, which 


of common Right the Owner of the Corn 
is not bound to do (the Owner being only 


bound to divide the ſaid Sheafs or Shocks, 4 
and to ſet forth the Tenth thereof) ſuch a 
Cuſtom upon ſuch Conſideration is good. 


Latch. 226. 


The Tenth Sheaf or Shock being fer forth 
for Tithe, as aforeſaid; if the Owner of the 


Corn ſhall, after the Sheafs or Shocks are 


carried away, rake over the Land on which 


the Corn grew, by the Cuſtom of this 


Realm no Tithes are due, or ſhall be paid, 
for ſuch Rakings; as is cited to have been 
. adjudged, 
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1 The Law of Tithes, Ke 39 

nt i} adjudged, Moor 208. and 1 Anderſon . 

uty Berd and Adams's CaſeG. 

the And yet in that very Caſe of Berd and Adjudg'd 

Aiams the contrary was adjudged, viz: that contra. 

mon fl Tithes ſhall be paid of Rakings, becauſe the 

re a Tenth Sheaf or Shock of Corn is a Satiſ- 

nth, faction for no more than the Grain of which 

the- it is the Tithe, and can be no Satisfaction 

s to for the Rakings; and this ſeems alſo to be 

159. ſo agreed and adjudged in 3 15 363. Te: 

336. % and Paines's Caſe. _ 

cha MF 50 it is ſaid to have been ad} judged 3 in Sir And Preſcrip- 
Carles Morriſon's Caſe, that if” one preſcri- tion for it void, 

y in bed to pay the Tenth Part of Corn in the 

the sheaf for the Tithes of all that is in the 

foie- heafs, and of all which is raked, it is a 

r of void Preſcription, becauſe: the Owners of 

good he Corn are to pay the Tithes of both; al- 

5 Jo the Preſcription is unreaſonable, for then 

odd he Owner might put the leſſer Part into 

Ten Fheafs, and leave the greater Part to be 

y ſet aked. See Griſinan's Caſe. 3 Cro. 446. 

hich But to reconcile this Difference we muſt Difference ro- 

Corn Pbſerve, that if the Cuſtom be laid to pur . ie. 

only Ihe Corn into Sheafs or Cocks, and to pay 

ocks, Ihe Tenth Sheaf or Cock in Satisfaction of 

ch a Ihe Tithes of the Corn, and of the Rakings 

good. uns voluntarie diſperſed, this is good. 3 Minus vo- 
. 702. Noy. 15. And the Books gene- luntarie. 

forth ly fay, that if the Corn reaped be not 

f the ¶vinouſly ſcattered, or left unbound with 

are Witent to deceive the Parſon, then no Tithes 

vhich e to be paid of the Rakings; but if fraudu- Foul Rakings, 

this ntly ſcattered or left, and ſo raked, then 

paid, e Tithe of all the Rakings is to be paid. 

been e I Roll. Abr. 645. Moor 910. 1 Roll. Rep. 


D 4 379. 


40 The Law of Tithes, &c. 
379. 3 Cro. 475, 690, & 102. 3 Bulſt. 243. 

3 Keeb. 251, 284. . | 
to be ſhewn by And note; If a Prohibition be granted 
vhe Parſen- upon a Suggeſtion that a Perſon is ſued for Þ 
Rakings in the Spiritual Court, without any Þ 
Averment that the Rakings were minus vo- 
lumarie diſperſed, it is good; for that it 
ought to be ſhewed on the Part of the De- 
fendant, in Order to have a Conſultation, 
that the Rakings were foul Rakings, and of 
conſiderable Value. 1 Roll. Rep. 379. Pitt and 
| Harris, and 3 Cro. 702. Green and Hun. 
Suggeſtions Yet in the Caſe of Pitt and Harris, as it 
vet good, js abridg'd in 1 Roll. Abr. 645. it is ſaid to 
de aqjudged, that upon a Prohibition the 
Suggeſtion ought to be, that the Rakings 
were minus voluntarie ſparſe, otherwiſe it is 
not good; and that it is not ſufficient to 
ſay, they were lapſe & diſſipatæ in Collec- Þ 
tione. See 3 Keeb. 251, 284. (Peters and Pri- 
deaux) before cited. | 4 
Neither is it a good Suggeſtion, that in 
Conſideration that the Pariſhioner having 
Barley, the greater Part of which he cut 
down and bound into Sheafs, and put into 
Cocks, whereof the Parſon hath the 'Tenth # 
Cock; that he uſed to leave a ſmall Parcel 
of the Barley ſtanding to the Intent to cut 
it down afterwards to make Bands for the 
Rakings involuntarily ſcattered, and to be 
diſcharged of the Tithes of this ſmall Par- 
cel of Barley when cut down. Per Cur. 1 
Roll. Abr. 650. Saunders and Paramour. I 
When to by And note; a Suggeſtion in the Caſe of 
proved. Tithes, muſt be proved within fix Kalendar 
| Months of the Teſte of the Prohibition. | 
2 Salk. 354. OD | As | 


The Law of Tithes, &c. 41 
3. As no Tithes are to be paid of the Ra- No Tithes of 
gs of Corn duly Tithed, fo neither of Suböle, 


ed the Stubble left on the Ground in the reap- 
or ing thereof, though the ſame be cut for 
ny IF Thatch or other Uſes ; and Tanffeld ſaid it 
vo- was ſo adjudged in one Edolph's Caſe, See 
it Telverton 86. 1 Roll. Abr. 640. F N. B. 
e- 53. B. | „ | | 
dn, Neither is the Owner of the Corn, having or After-crop, 
of ſet forth and paid the Tithes thereof, to * Graſs 
nd pay any Tithe of the After-Crop, or Grot- 
ten, or Graſs of the ſame Lands. See 2 
s it Bron. 30. 2 Inft. 552. Nor for any Agiſt- 
to ments or Feedings in ſuch Lands. See 1 Rol. 
the Abr. 642. | | | 1 
ngs | Yet I conceive, if Corn do ſhed in the Quzre of 
t is Fields, being beaten out by the Winds, or Self-ſown 
to loſt upon the Ground, for that it was not Cn. 
lec- ſeaſonably cut, and this Corn do grow and 
ori- become a Crop in the following Year, (which 
ſometimes happens, and is called Se,. ſonn 
t in Com, ) that Tithes ſhall be paid thereof, 
ing as Tithes of the Lad for the following 
cut Lear. Sed Quere. 3 5 
nto If Tithes have been paid of Corn grow- e f Falle 
nth ing in one Year, and in the next Year the Landi. 
rcel ſame Land is not ſeeded, but lies fallow, 
cut to the End of making it more fruitful in 
the the third Year, and then it is manured and 
> be ſown, no Tithe is to be paid for ſuch Land 
ar- in the ſecond Year. Per Cur. 1 Roll. Abr. 
„ 1 642. Smith's Caſe. 5 | 
. And it is a good Modus Decimandi, that 
: of in Conſideration they who ſow the Lands 


are to reap, bind, and ſever the Tenth 
from the Nine Parts, and ſet it up into 
| Heaps, 


42 


Tithe of Hay 
and Graſs. 


Guided by 
Preſcription 
and Cuſtoms. 


Headlands. 


The Law bf Tithes, &. | 


Helps; that the Parſon ſhall not have any 
Titles of this Land in the next Year enſu- 
ing, the Land lying ley and not tilled or 
converted into Meadow ; for of common 
Right, the Pariſhioner is not bound to ga- 
ther and ſet up the Tithes in Heaps, Cc. 
(as before is ſhewn.) Per Cur. 1 Roll. Abr. 
649. : ee ay i 2s 4 
The next Kind of Predial Tithe is that of 
Hay and Graſs; for the Tithe of Hay of 


all Lands Tithable in each Pariſh, and of 


Graſs cut for Hay in Orchards, Oc. is a 
Predial Tithe, and to be yielded to every 
Parſon and Vicar who hath a Right thereto. 
2 Inſt. 052... . 33 | 

But the Manner of Payment of this Tithe 


(as well as of that of Corn and Grain) is 


alſo guided by Preſcription, and the Cu- 
ſtoms uſed within particular Pariſhes. | 

As if in a Pariſh there be a Cuſtom, that 
the Owners, of the Headlands have uſed, 
Time out of Mind, tg make the Tithe of 
Hay of the Pariſh for the Parſon, and in 
Conſideration thereof to, be diſcharged of 
the Tithes growing on the ſaid Headlands ; 
(a Headland being a ſmall Piece of Land 
on which a Team turns in ploughing) 
this is a good Conſideration to make the 
Prefeription good. Hetley 147. and Lane 
16. 


But a Preſcription to pay the Tenth Part 


of Corn, for the Hay (and Corn alſo) that 
grows upon the Headlands is not good, be- 
cauſe the Tenth Part paid is due for the 


Corn only. Noy 15. ante 36, 37. 
| Yet 


The Law of Tithes, &. 43 
Yet if the Preſcription be, that the Pa- 
riſhioner hath uſed to Cut, or Reap, Bind, 
or Shock the Parſon's Corn ; and in Con- 
fideration thereof to be diſcharged from the 
Tithe of the Hay of his Headlands ; this is 
ſaid to be good and a reaſonable Confide- 
br. ration, becauſe the Pariſhioner by the Com- 
mon Law is not bound to Reap, Sc. the 


of Parſon's Part. And by the Civil Law the 

of Parſon is to have the Tenth Ridge of 

of Corn. | — 15 | 

a But the Reaſon of this Caſe is diſallowed Watſon, 
ry by Mr. Watſon, as being contrary to that of p. 552 
o. the other Caſes before cited. But he ad- 


ZE mits that the ſetting the Parſon's Corn into 
Heaps, may be a reaſonable Conſideration 
of the Preſcription, becauſe they are not 
bound to do this of common Right. 2 
Len . 55 
But it ſeems, that a Preſcription not to 


at 

d, pay the Tithe of Hay growing upon Head- 

of lands, on which the Horſes and Plough 

in urn, is good, without laying any Thing 

of n Conſideration thereof: But then it mu 

; Poe averr'd, that the Headlands are but ſuf- 

d fient to turn the Plough upon. 1 Roll. 

ö Vr. 646. Bird and Mbite. Cro. Car. 293. 

le Alſo if a Farmer do cut down his Graſs, Green Graſs 

e and only puts it in Swaths, and then car- cut for Cattle. 
ies it away and gives it green to his own 

t attle for their neceſſary Suſtenance, not 

"1 aving Graſs ſufficient to maintain them 

= dtherwiſe, no Tithes ſhall be paid thereof. 

e And if Land be ſo ſtrong as to afford After-mowth 


wo Crops of Hay in one Year, and the 2 
Occupier of the Land can preſcribe, that ” ” 
| Conſi- 


44 The Law ok Trthes, &c. | 
Conſideration the Owner doth make the 
firſt Tonſure into good and ſufficient Hay, 

and ſer it forth in Cocks ſufficiently dried; 
then he ſhall be diſcharged of the Tithes 
of the After-mowth; this is a good Preſcrip- 
tion and Diſcharge, by Reaſon of the La- 
bour and Coſts he beſtowed in making the 3 
firſt Tonſure into Hay. See 1 Roll. Abr. 
648. 1 Cro. 404. 3 Cro. 660. and Moor 910. ſtan ! 
and 2 Cro. 42, and 116. / E 

By Preſri-- Or if the Preſcription be to be diſcharged ti 

| of the Tithe of the After-mouth, only up- hee 

on Conſideration that they have uſed Time 
out of Mind to cut down the Graſs of the 
Firſt-mowth to feed, and gather the ſaid 
Graſs ſo diſperſed into Weaks, and Wind- 
rows, and put it into ſmall Cocks at their 
own Coſts, this is ſufficient, though it be 
not made into perfect Hay. 2 Cro. 42. Hall 
and Fettyplace. 3 | I 
| Yet ſome hold, that of the After-mowth Neno 
Tithes de 2 are to be paid, except there Non 

be ſome ſuch like Preſcription for their 
_ Diſcharge. Quere de hoc, and wide 1 Roll. 
Ar. 640. the Parſon of Hanſield's Caſe, 
Per Cur. ſo adjudged. | | Y 
Corfideration. But without "Queſtion, the preparing of 
the Tithe Graſs when mowed into Hay, is 
a good Conſideration upon which to ground he. 
a Diſcharge of the Tenth of all After-Profit i 
that may be made the ſame Year of the "ua 

ſame Land; ſo that if the After-Graſs be 
eaten with Cattle, no Tithe ſhall be paid for 
them. See 77lv. 86. Hetl. 98. and Mic. 42, 
43 Eliz. Jobnſon, and Popinger, and 1 Fac. 1. 
Eeles, and Vachin, and 3 Fac. 1, Eeles, and 
: | Saunders, 


The Law of Tithes, &c. 45 
Anders, and Hill: 8 Fac. Eeles, and Win- . 
t erbolt. . | 8 

3 5 In all which Caſes Prohibitions were B Probibi- 
granted in B. R. And Mich. 14 Fac. 1. tions, 
Vobnſon moved for a Conſultation upon the 

3 10 Prohibition granted in 43 Elix. againſt 


p- 

- Popinger, but it was denied. And Paſ. 11 

he Car. I. Lang ford's Caſe in B. R. a Prohibi- 

br. tion was granted, upon ſuch a Surmiſe, for 
o. Wan After-mowth. And Paſ. 14 Car. 1. B. R. 


retween Manning and Clapham, a Prohibi- 
ion was granted to a Suit, for fatting of 
Sheep upon the After-Paſture ; and ſo Paſ. 


me 6 Fac. 1. between Nicholls and Hopper. Vide 

he a Kol. Abr. 648, and 649. ED 
id But in that Caſe Popham ſaid, _ he had No Tithes due 
d- now it to be reſolved, that of common common 
eir Might, without any ſpecial Cuſtom alledged, 7 ght. 

be o Tithe ſhall be paid of the Hay of an 

all fter-mowth; for that the Rule of Law 


s, that Tithes ſhall be paid, Ex annuatis 
enovantibus fimul & ſemel only, and ſo by 
onſequence not of the After-Graſs depaſ- 
ured. 2 Cyo. 42. Hob. 250. 


oli, Alto it harh been reſolved, that no Tithe 
fe, to be paid of After-Graſs, de Fure, and 


at a Cuſtom ought to be alledged to ſup- 
ort it, See 1 Roll. Abr. 640. + 
But this is ſaid to be underſtood only 


39 * - 
nd here no more Graſs is left by the Scythe ö lf. 


ofit han is uſual ;' for if no more Graſs than 

che ſual is fraudulently left, the Caſe is other- 

be Piſe. 2 Bulfr. 238. | 
for WM Therefore it is ſaid, if an Inn-Keeper doth Ji, Kcper 
42, My Tithe-Hay of certain Land, and the Herbage. 


eſidue of the Year after doth put into 
| 1 | the 


had uſed to pay the Pariſh-Clerk his Wa- I 
ges, in Satisfaction of Tithe-Hay ; this was 1 


The Law of Tithes, &c. 9 


5 

46 8 
the ſame. Land the Horſes of his i = 

which come to Market in the ſame age of 1 

no Tithes ſhall be paid for the Herbage of L La 

thoſe Horſes, for this is but the After-Pa- N hi 

ſture of the Land whereof he had before an 

paid the Fithes; per Cur. Nor ſhall Tithes Ha 

Arifiment, be paid for Agiſtments in ſuch After-Paſ- | at 
ture. I Roll. Abr. 641. 2 H. 4. Rot. Pari. * 

93. er 

The Manner Although as, has been faid, Tithe-Hay Af rod 
of Titbeof common Right is to be paid in Kind, yet 1 * 
Hay guided by by Cuſtom or Preſcription ſome other Con- in 
Ge. ſideration may be due and payable in Lieu 4 0 C 
thereof; but then what is paid, how little r. 

ſoever the ſame be, muſt be to the Bene- alc 

fit of him to whom the Tithe-Hay of com- F 

mon Right was payable. For Example: 4 ne 

| Cuſtoms to be When one. ſurmiſed- that Time out of | led 
ſupported by Mind, the Owners of certain Lands had | 
_ Conſide- found Straw for the Body of the Church, bit 
* in Diſcharge of all Fithes of Hay, it was on 
held by the Opinion of the whole Court, 3 m 

that this is no Cauſe of Diſcharge; for that bu 

the Parſon was n eable with the find- 3 onſ 

ing of the Straw, nor had any Benefit 1 oa 

the Other's fingirg it. But otherwiſe it a 

had been, if it had been alledged that the orn 

Straw was given to the Parſon, and that he Ake 

beſtowed it on the Body of the Church. q | 


It is alſo ſaid to have been ruled, Hill. 
30 Eliz That where one preſcribed that be 3 ne 


no. good Diſcharge. F. 34 Eliz. 3 Cu 1 
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* h 7 h | 

ae. lf there is a Modus ſufficient to diſcharge Modus for | 
ſts, 1 | ze . Tithe- Hay re- 
vn, ] ands of the Tithe of Hay, and the ſame vived in 5 


of Lands are ſown divers Years with Corn, zu. 
pa. his doth not deſtroy the Modus, but the 
ame ſhall continue (or revive) when the 


ands are again turned into Meadow, or 


if. WWF aſture ; and whilſt they are ſown, with 
arl. Morn; the Parſon ſhall have Tithe in Kind 


hereof. Trin. 10 Fac. 1. Brown's Caſe in 


of 7708 3 1 
X When the Tithe of Hay is to be paid in 7% the . 
yet | wner is to 


ind, the Owner ought of common Right 


on- W cut down th 
2 o cut down and make the Graſs into Hay; Graf; and s 
+#le er Cur. 1 Roll. Rep. 172. For there the make it into 
3 aſe was, that one had uſed to pay a Load Hy: 


Hay for all Tithes of Hay growing and 


55 newing upon the Lands where, Cc. and 
of ledged, that they uſed to make the Graſs 
had to Hay by their own Labour, and a Pro- 


bition was denied by the whole Court 
don this Reaſon, that the Pariſhjoner out 
make the Graſs into Hay, and ſo this Conſderation 


pods but Tirhes in Kind, which cannot be a F Sead er nat. 
* onſideration for a Modus Decimandi, no 
t by re than if a Man ſhould preſcribe to pay 


tain Sheafs of Corn for all Tithes of 
drn; for he ought of common Right to 
Ake it into Sheafs; and therefore Part of 
I Duty in Kind cannot be a Satisfaction 
Hill. che Reſidue. 1 Roll. R. 172. Per. Cur. 
und yer it hath been held, that to make 
Wa- 8 Parion's Hay is more than the Owner 
ound to do of common Right; and 
refore that the Uſage of making it into 
y for him, may be a good Diſcharge as 
= to 


+ 


1 
_— 
= 
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— common 
icht Graſs 
to be in Cocks. 
Quære. 


yaw . 
— 


Cocks. | New Caſes in Equity. 117. 


The Law of Tithes, &c. 
to ſome other Thing. See Hetley 147. 2 Cre. 
42. New Caſes in Equity 117. 

And it hath alſo been held, that the Pa- 
riſhioner is not bound of common Right to 


ted and ſhake the Graſs abroad, and to ga- 


ther it into Weaks and Wind-rows ; for 
that the Tithe may be ſet forth in Graſs. 8 
Cocks before it be tedded ; and that the do- 
ing of that only is a good Conſideration for | 
a Diſcharge of the After-mowth. 1 Roll. 
Abr. 644. 2 Cro. 42. Hobb. 250. Hall and 
Fettyplace, and 328. Hall and Simonds. 
Baut, as Moor reports the ſame Caſe, to 


: make Graſs into ſmall Cocks is no good | 


Conſideration for ſuch Diſcharge, but to 
make it into great Cocks is a good Confide- | 
ration; and fo it is ſaid to be held in Jobn- 
ſon's Caſe. Vide Moor 758. But note; the 
Caſe, as it is reported by Moor, is miſtaken); } 


and the Caſe, as reported by Crook 42. is 


right ; for ſo it appears by the Roll. f 
And from the ſeveral Reſolutions and 


Caſes aforeſaid, it ſeems clearly to follow, 


that Graſs of common Right is tithable 


when put into Graſs-Cocks, (Quzre if not 


when in Graſs-Swaths.) and not before; 


for that then the Tenth may be ſevered from 


the Nine Parts. And ſo it has been ad- 


judged, as it is ſaid, but this is "om | 


1 Roll. Abr. 644. And the Caſe of Hide 
ver. Ellis, Hob. 250. ſeems contra. Per Cur. 
And yet in the Caſe of Smithſon ver. Dod- |} 
ſon, in Chancery, Mob. 2 Geo. 1. It was de- 


creed, that the Tithe of Hay is of com- 


mon Right to be ſet forth and paid in Graſs | 
But 


c. The Law of Tithes, &. 49 
Co. But whatever the Owner is obliged to do But Cuftoms * 
of common Right, yet the Cuſtom of each 4 1% be ob- 


Pa- Place with regard to the Manner of Tithe- 

ht to ing muſt be obſerved. And therefore if the 

> ga- Cuſtom be to meaſure out a tenth Part of 
for the Graſs ſtanding, for the Tithe thereof, 


and that the Parſon ſhall cut and make it, 
this is good. Hob. 250. : 3 
And in this and all other Caſes, when Parſor's Right 
the Tithe of the Graſs is ſet forth, and the 22 - the 
Owner is not to make it into Hay, the Parſon &. 
de ure may make the Graſs into Hay upon 
the Land whereon it grew; and this, altho' 
the Uſage, Time whereof, c. hath been 
to the contrary ; and it is needleſs for the 


Parſon to alledge a Cuſtom for the doing 


Fobn- of it; and the Parſon may paſs over the 
- the Wi Pariſhioners Ground to that End, keeping 
ken; the Path leading thereto (if there be any.) 
12. is For this Right is incident to the former. 


I Roll. Abr. 643. per Cur. —_ ; „ 
And if any of theſe Things are denied Action for de- 


and q 9g 
low, him, the Parſon hath his Remedy for the "770% 108. 
hable WH fame in the Eccleſiaſtical Court. And by gcc. Ns, 
F not Fitz. N. B. he may have his Action on the 
dre; ¶ Caſe at common Law. See 1 Roll. Rep. 420. 
from and 2 Roll. Abr. 284. But touching the 
; hs Particulars of this and the precedent Para- 

i graph, ſee hereafter, Chap. 5. : 


Thus far we have treated of the Tithes of Titheof Wood, 
Corn, Grain, Hay, and Graſs, with their - Pda, and 


Dod. Wl Incidents. We come next in Order to t Tube. 
de- peak of the Tithe of Wood, which is alſo o 
counted a Predial and Great Tithe. 


RK 
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Coppices, Un- 
dertuood 


= 


He diſebar- 
— 


The Law of Tithes, &c. 
Firſt then, the Tithe-Wood of Coppices, 
and of all Underwoods are to be paid e Mi 
Tuc after they are cut; or if there be a 
uſtom for it, by meaſuring for the Parſon 


the tenth Acre. Hob. 250. and this not 
only when they are cut to grow again, 


but alſo of the Roots and Branches wien 
bbed up to make the Land Arable, and 

ikewiſe the Roots of Hedges, and Hedge- 

rows, when they ſhall be grubbed up. See 


2 Bulſtr. 236. Price and Maſcall's Caſe. 


So Tithes are to be paid of Heath, Furze, | 
Broom, Ec. 1. e. if ſold. . 

And if Broom be grubbed up, it is ſaid 

the Tithe thereof ought to be paid, altho' i 

it be grubbed up for the End of making | 


the Land Arable ; per Cur. 2 Bulſ. 239 


But if the Owner or Occupier of the | 


Lands hath 'Time out of Mind paid Tithes 


of Wool, Milk, Ec. ariſing from Cattle 
depaſtured thereupon, and in Reſpect there- 
of hath been free from the Payment of o- 
ther Tithes; this may diſcharge him. See | 


Godb. 44. | | 

Alſo it is ſaid to be adjudged, that if a 
Man doth cut a Copice, and thereof pays 
the Tithes of the Wood, and then before 


any new Branches are grown, doth grub up | 
the Roots and Stubs of the Wood, he ſhall } 
not pay Tithes of them, becauſe they are | 
Parcel of the Freehold, and do not renew | 
| ny. 1 Roll. Abr. 637. which I take to 

a good Reaſon, and agreeable to the 
Nature of Tithes, as they are eſtabliſhed | 
| per Legem Terre. | 

Fe T 


1 

ices, | And yet it is ſaid, that per Legem Terre, . 
d de I Tithes of all Underwoods are to be paid, 
be a though the Wood be ſpent for Fewel in 
arſon the Houſes of Perſons uſing Lands in the 
not Pariſh where it is cut: For that when the 


gain, Tithe of ſuch Wood was demanded in the 
when Spiritual Court, and a Prohibition was 
and anted on a Surmiſe that the Wood was 
edge- pent in the Houſe for Firing, and that 


there was a Cuſtom in the Pariſh, That the 


ought not to pay Tithe of Wood ſpent in 
their Houſes, and Iflue being joined on this 
Cuſtom, it was found for the Defendant, i. e. 
that there was no ſuch Cuſtom. And it 
was moved in Arreſt of Judgment, that al- 


pent in Houſes, nor for fencing Stuff for 
Hedges; and that ſuch (Boots Ke Hedge, 
Houſe, and Fire) are to be diſcharged of 
L ithes per Legem Terre. 5 5 
But the Court reſolved contra, and ſaid 
hat it was uſual in Prohibitions to r 
uſtoms upon Conſideration of an Hearth- 
ny, or that they have other Wood- 


rub vp nds whereof they pay Tithes, and by Rea- 
ae ſhall n of the W cod b therk the Tithes are 
ey are lettered, ſo that the Parſon hath a Benefit 
renew Agpereby; but not to alledge a Diſcharge per 
ake to egen Terre; and a Conſultation was award- 
to the . 9717. 4 Car. 1. C. B. 1 Cro. 113. and 


aſ. 4 Car. 1. C. B. Hetley 88. But note; 
eſe Caſes were 4 Car. 1. when Tithes were 
1d more ſacred than now; and the Opini- 
| E 2 „„ 


The Law of Tithes, &c. 31 


uſed for Feavel. 


| E nar tn vide infrs 
Owners of any Houſe or Lands within the contra. 
ſame Pariſh, who pay Tithes to the Parſon, 


though it be found againſt the Cuſtom, Bos 4i/ bar 
et no Tithes ought to be paid of Wood gc4, v. poſt. 


Note 


Fre- boot. 


Hedge - boot, 


&c. 


for the Common Law, which Doubtleſs diſ-—- 


the Houſe, and ſo cannot be privileged by 


Hetley 93. Thornbill's Caſe, and Moor 917. 
Lanes Caſe. ; 


other Fuel expended in the Pariſhioner's 
Houſe, no Tithe ought to be paid. See 


The Law of Tithes, &c. 
on of the Judges therein ſmells too rank 
charged Wood ſpent in the Houſe from 2 
paying Tithes. | 5 2 
And yet we may well admit Hutton's Opi- 
nion for good Law, viz. that if a Man hath 
a Houſe of Husbandry, and Lands belong- 
ing thereto, if he leaſes the Lands, reſerving ml 


the Houſe, the Tithe of the Fire-wood is 


payable (by the Leſſee) according to Hu- 
ton. For here the Land is ſeparated from 


Reaſon thereof, as Fire-boot. Hetley 88, 
or03. . 8 1 
And by Harvey, ibid. If a Libel be for 


Tithes of Hedging and Fencing, a Surmiſe 


ought to be made (that they were ſo uſed) 
to diſcharge ſuch Tithes demanded. . See 


Alſo it has been generally held by all the 1 
Judges, that for Broom, Furze, or any 


3 Cro. 60g. Moor. 90g. 1 Roll. Abr. 644, Ge. 

Nor. for any Wood cut for Fencing of 

Tithable Lands. 1 Roll. Abr. ibid. Oc. And 

though all the Wood cut for Fencing be not 

ſo employed, yet Tithes ſhall not be paid 

of that which remains. 3 Cro. 499. | 

Let when a Prohibition was prayed to 
_y a Suit for Tithes of Wood, the Plain- i 

tiff ſuggeſted that he had a. Houſe in the 
Pariſh, and that the Wood was cut for Fu- 
el burnt in this Houſe; the Court ſaid, that MW 
this would not ſerve, unleſs it had been ex- 
: preſſed 
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C 
rank preſſed that the Houſe was for Maintenance 
(s dif. of Husbandry, and that by Reaſon thereof : 
from the Parſon had uberiores Decimas. 1 Ventr. 75. Uberiores 
2 Keeb. 628. 5. C. „ _— 
Opi- The foregoing Caſe ſeems to admit, that 
1 hath | Wood cut for Fuel to be ſpent in Houſes 
elong- for Maintenance of Husbandry, is by the 
erving | Law of the Land Tithe-free ; and yet, 
20d is when in Order to have a Prohibition, it 
) Hut- was ſuggeſted that there was above Four Hun- 
from dred Acres of Arable Land within the Pa- 
ed by riſn, and that the Corn thereon growing Fencing Corn. 
ey 88, BY could not be preſerved without Fencing the | 
Land whereon it grew; and that the Tithes 
be for of the Corn ſo fenced, had always been paid 
urmiſe to the Impropriator, Sc. and that within 
> uſed) the Pariſh there was this Cuſtom, That if 
J. See any Underwood be cut and imployed in 
or 917). fencing the Corn, whereof the Tithes are 
do be paid, and do not ſer nor otherwiſe 
all the diſpoſe of ir, ſuch Underwood hath been 
or any always diſcharged of Tithes ; and ſhews, 
ioner's that the Underwood cut was ſo imployed 
1. Sec in fencing the Corn, Ge. ; 
44, Sc. In this Caſe it was adjudged that, inaſ- 
ing of much as it did not appear to be the Plaintiff's 
c. And on Corn, (although he had averred, that 
be not he did not ſell any of the Wood) the Pre- 
be paid ſcription was not good; for that, if the 
1 Plaintiff give his Wood to others to fence 
yed to their Corn, it would fall within this Pre- 
- Plain- ſecription, and yet Tithes ſhall be paid for 
in the i ſuch Wood. But Serjeant Wild, being of 
for Fu- Counſel with the Plaintiff, ſaid the Caſe 
id, that deſerved greater Conſideration than the Nie. 
een ex. BY Court 


preſſel 


54 The Law of Tithes, &c. 
Court took of it. See 1 Sand. 141. and 


2 Keeb. 319. S. C. 
Ho)-Poless If Wood be cut to make Hop-Poles, and 


ſo imployed, where the Parſon or Vicar | | 


hath Tithe-Hops, ſee Hughes's Abr. 689. 
Cuſtom guides However, it is agreed, that by Cuſtom 
the Manner. Tithes may be paid of Wood conſumed in 
an Houſe. 1 Roll. Abr. 642. And by Cu- 
ſtom alſo, upon a Conſideration, Wood 
ſpent in the Houſe may, without Doubt, 


be Tithe-free. For (as Hutton ſaid) it 


is a Cuſtom in the North Parts to give 
an Half- penny for Eſtovers burnt, by which 
they are free from the Tithe of Wood burnt 
for Fucl. Hetly 85. And herein Crook and 


Telverton agree with Hutton. Heil. 88. Litt, 3 


8 
To burn Alſo if a Man cut his Wood, and burn 


Bricks. it, to make Bricks for the neceſſary Enlarge- 
ment or Reparation of his Houſe, within 


the Pariſh, for the neceſſary Habitation of 
him or his Family, no Tithes ſhall. be paid 
thereof, becauſe that the Parſon has thereby 
the better Benefit of the Labour of his Fa- 
mily. Hetl. 93. Litt. 5. | 
But if he cut his Wood, and burn it, to 


make Bricks for the Enlargement of his 


Houſe within the Pariſh, more than is ne- 
ceſſary for his Family, being only for his 
Pleaſure and Delight, he ſhall pay Tithes 
thereof; and a Conſultation was granted 


accordingly, where the Plaintiff in the 


Prohibition had affirmed, that he burnt it 
for the Reparation and Enlargement of his 
| Houſe generally, not ſaying for the 3 


* * A „ ah. _ _ 1 Fs s 
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ſary Habitation of his Family. For the - 
Court ſaid, that by this Surmiſe he might 

make a Caſtle, and yet pay no Tithes. 


1 Roll. Abr. 656. | | 
As to Timber-Trees, in ancient Times Timber-Trees, 


there was great Controverſy between the Stat. 45 E. 3. 
Clergy and Laity, about the Tithes there. © 3 
of; which at Length was Anno 45 E. 3. 
ſettled by Act of Parliament, as fol- 
loweth. 8 5 
ſtem, At the Complaint of the ſaid great 
Men and Commons, ſhewing by their Peti- 
tion, that © whereas they fell their great 
© Wood of the Age of twenty Years, or 
of greater Age, to Merchants to their 
= < own Profit, or in Aid of the King in his 
Wars; Parſons and Vicars of Holy Church 
© do implead and draw the ſaid Merchants 
© into the Spiritual Court, for the Tithes 
© of the ſaid Wood, in the Name (or by 
Colour) of this Word Sylva Cædua, where- Sylva czdua. 
© by they cannot ſell their Woods to the 
© very Value, to the great Damage of them, 
© and of the Realm: It is ordained and 
< eſtabliſhed, that a Prohibition in this Caſe Protibirion 
© ſhall be granted, and upon the ſame, an and 4ttach- 
© Attachment, as it hath been uſed before 
this Time. See Stat. 45 E. 3. c. 3. EN. B. 
© 51. 2 Leon. 9. | 

By this Statute it is out of Doubt, that ½ , Im 
Timber-Frees of twenty Years Growth, or Trees are 
more, or that are apt for Timber, are free Tribe. Fos. 
from the Payment of Tithes, and are ſaid 
to be Parcel of the Inheritance. See 1 Null. 
Rep. 100. Clinton's Caſe; and Moor gos. 
Brook and Rogers. 3 

| E 4 „ 
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Young Oaks, 
El 745 Aſb, 


Kc. diſchar- 


Ratio, & 
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But ſtill a Doubt remained, what Trees 


are to be accounted great Wood or (apt for) Wl 
Timber, by the ſaid Statute, and thereby 


made free from yielding Tithe ? Reſp. Firſt, 
it is evident by the Statute, that none under 


twenty the Age of twenty Years, of what Sort 


or Benefit ſoever they may be for the uſe 
of Building, are ſtrictly by the Words of 
the Statute accounted great Wood and 
Tithe-free. 3 Cro. 1. 1 Brownl. 94. 1 
And yet I take it, that by the Common 


Law, and without the Aid of this Statute, 


young Trees that were apt for Timber, and 


| preſerved as ſuch, as Staddels or Standards 
are, ought to be excuſed from paying Tithes. | 
And it has been held, that no Tithe is due | 


for Wood of common Right. Vide poſt. 

And accordingly it was held by Wray and | 
Clench, that if one doth cut Trees which 
are or may be Timber-Trees, as Oaks, Elms, 
Aſh, Sc. although they be under the Age 


of twenty Years, yet no Tithes are due for 


them. And ſo if Trees of that Age be cut, | 
and new Germins grow from them, no 
Tithes are due, though they be cut under 
that Age. 3 Cro. 55. and Moor 908. S. C. 
And it is generally agreed, that if any 


| ſuch young Trees are cut for Houſe-boot, 


Hedge-boot, Plough-boot, a Cart- boot, or C 

Fire- boot, no Tithes are due thereof. Golabſ. 

145 172. | | | 3 
Yet it ſeems all Trees, though of twenty i 


Years Growth or more, are not free from # 
Payment of Tithes. 1 Brown. 64. For the 
Statute only intended to diſcharge 'Timber- 
Trees, or apt for ſuch, as Oak, Elm, _ | 


. 
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C. 
"rees ſh; theſe being the moſt uſeful for the 
t for) WWuilding of Houſes and Ships. Plowd. 468. 
ereby nd it is made a Quære whether the Parſon Queſtiv. 
Firſt, y Preſcription can have the Tithe of ſuch 
inder rees, as being againſt the Common Law, 

Sort nd alſo the ſaid Statute of Sylva cedua. 
e uſe Roll. Abr. 640. . | 
ds of But as for Beech, Tanfield, Juſt. held, that Beecb- 
and the Common Law they are not Timber, 
nd ſaid, it was ſo adjudged in Cary and 
nmon MWazet's Caſe; and therefore of common 
atute, ight they ought to pay Tithes of what 
„and ge ſoever they be. 1 Roll. Abr. 640. | 
dards But note ; this is only to be underſtood of 
'ithes. Neech-Trees growing in ſome woody Coun- 
is due ies, where better Timber is plentiful ; for 
" Buckinghamſhire, and ſuch like Countries, 
y and here Wood is ſcarce, Beech is accounted 
which imber, and ſhall have the Privilege of 
Elms, ing Tithe-free. See 1 Brownl. 94. 1 Rol. 
e Ape ep. 355. Noy 30. Moor 541. ” 
ue for But Birch is not accounred Timber in any Birch. 
e cut, N ountry, nor is it ſuch Wood as the Statute 
1, no tends by the Name of Groſs Wood, as 
under dt being uſeful for Building; and therefore 
3 ithes ſhall be paid thereof, altho' it be not 

if any t 'till it be above twenty Years Growth. 
>-boot, e 3 Cro. 1. and Moor 107. S. C. 2 Cro. 199. 
ot, or And the Law is the ſame as to Willows. ihrs. 


219. Ney 30. Though they grow by a 
uſe, and it be Waſte to cut them. 1 Rol. 


twenty . 640. ſaid to be reſolved. „„ 

e from And the ſame Law is as to Aſp. Goldsbo. Af. 

For the 3 —_— | . | | 5 
imber- And the like to Holly, Alders, and Ma- Holly, Alders, 


s. 2 Cro 199. 1 Rol. Abr. 460. Maple. 
x And 


— 
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Horubeam, And ſo for Hornbeam, Hazle, Sallow, 
Hazle, &c: and ſuch other like Trees of baſe and inf. 

rior Nature, and unfit for Building. See 
But peradventure the Scarcity of other 
Timber, and Cuſtom of the Country to pu 
ſuch Trees to the Uſes of good 'Timber, 
may free them being twenty Years Growth 
or more, from the Payment of Tithes. Sei 
 Noy 30. C. Lit. | | 0k 

Timber fand Although Trees, once good Timber, 
*r till ſpoiled. ſtand too long, till they are fit for no bet 

ter Uſe than Firewood, and are cut fol 
that or the like Uſe ; yet no Tithes ſhall 
be paid thereof, for that being once dif 
charged of 'Tithes, they remain always di 
charged. 3 Cxo. 477. Goldsbo. 145. Moor 54% 
2 Cro. 100. 1 Rol. Rep. 100. Vet Croke iv 
ſaid, in his Argument of this Caſe, to hol 
that Tithes ought to be paid for ſuciWv: 

| Trees. FVV 4 
Tithe fre as And note; ſuch Trees as are diſcharged} 
#0 the Bark, from Payment of Tithes, are free not ol 
—_— as to the Trunk and Timber itſelf, bur allo 

as to the Bark and Roots; and alſo all Geri 

mins that grow upon the antient Stock 

1 Rol. Rep. 100. 11 Co. 48. 5. And allo, aj 

Brenchej and to the Branches, although they are lopped 
Us. every ſeven Years. Moor 908. and 980 
2 Cxo. 100. Godbolt. Saby and Molyn's Caſe} 

Plow. 468. 1 Rol. Rep. 100. Litt. Rep. 149 

Dr. and Stud. 175. 11 H. 4. 89. 75 
Nor is it material whether they be loppei 

| every twenty Years or not, for they remain 

| _ Mill free. Moor 762. 3 Cro. 477. 1 Rol. A 

640. | 1. | 


&c. 
allow, | 
d infe. 
n 
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And yet, if Timber-Trees of twenty 
ears Growth or more, were lopped before 

ey were of that Growth; (in which Caſe 

me think the Loppings are to be tithed) 


other Mid then they are lopped every ten Years 

to pu more, Tithes ſhall be paid of ſuch Lop-> 
imber, Wings. Moor 908. | 1 
Jrow th But then the Parſon ſuing for the Tithes 


ſuch Loppings in the Spiritual Court, 
a Prohibition be brought, he ought, in 
der to have a Conſultation, to alledge 
d ſhew this Matter in the Temporal Court. 


eon. 19. 1 Sid. 300. 
From whence it may be collected, that al- 


es. See 


ce di, ough the Trees be of more than twenty 
ays dib ears Growth, or ſo old that their Age is 
oor 54 t known, and ſo cannot be proved to 
Croke i ve been lopped before they were twenty 


ears old, yet if Tithes of the Loppings 
ve been uſually paid, this may be ſuf- 
ient ; for it may well be preſumed, that 
y were lopped before their Age of twen- 


ot only Y ears, or elſe they would have continued 
but alloWthe-free. . 
all Ger And yet it is faid to be formerly held Note. 

Stock the whole Court, and which I take to Bn 
alſo, good Law at this Day. If a Man doth 7% when 
 loppelQP a Tree under the Growth of twenty ander teeny, 
id 98 ars, and ſuffering the Body to remain, "4 0 - af- 
s Caſe h, after it is Timber and free from the * N 
ep. 1% ment of Tithes, lop it again, no Tithes 


| be paid of ſuch Loppings. 1 Brownl. 33. 
oll. Abr. 640. For if the Tree be free, 
re the Loppings or Branenes. 


. 


But 


Staddels and 
charged. 


Trees, _ | 
growing ſpar- 
fim, amono ſt 
Timber, diſ- 
charged. 


But if there be a Wood commonly uſed 


as Coppice, and the Owner will let it grow 
till it be forty Years Growth, to the Intent 


it may not pay Tithes, yet when it is cut it | 
ſhall pay Tithes ; for one ſhall not by this 


Means avoid the Payment of Tithes, ſecing 


the Coppice was in its Nature tithable. ; 


2 Keeb. go. and 1 Lev. 189. | 


And yet I take it, that Staddels and Stand- 
Standards diſ- ards of Oak, Elm, Aſh, Sc. growing in ſuch | 
Coppice, if they are intended to grow to 
above the Age of twenty Years, are thereby | 
become 'Tithe-free; for theſe are favoured | 
in Law, being as a Nurſery for young 


Timber, and conſequently fall within the 


Reaſon of the Statute de Sylva Czdua. | 
And ought to be preſerved for Building and 
Shipping, &c. on the Reaſon of the Com- 


mon Law. ide ante. 


Alſo, not only the Loppings of Timber- | 


Trees ſhall be free from Payment of 'Tithes; 


but thoſe Loppings as the Caſe may be, may | 
free the Loppings of other Trees, which in 
their own Nature are tithable, and alſo} 
the Underwood there growing, from yield- | 


ing of Tithes to the Parſon. For, 
If there be a Wood, and the moſt Part 
of the Trees therein being Timber are free 


from Tithes, and there grow ſparſim a- 


the Reſidue thereof is of ſo little Value, 


mongſt thoſe Trees, other Trees in their} 
Nature tithable, and the Owner fells the 
whole Wood, and cauſes it to be promiſcu- 
ouſly cut down and bound up into Faggpots 
together; here, for that the moſt Part ol 


every Faggot is of Wood Tithe-free, and 
that 


60 The Law of Tithes, &c. - 
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uſed 


that the Severance thereof. from the Tirhe- 
free Wood would not quit the Charge; 
therefore in this Caſe no Tithe ſhall be paid 
for. any of the Wood or Faggots. 85 
But on the other Hand, if moſt Part of 
the Wood be Underwood, or Trees tithable 
when cut, and there grow therein ſparſim 
ſome Oak, Elm, or Aſh, and the Owner 
cuts down all the Wood, and makes it into 
Faggots promiſcuouſly ; in ſuch Caſe I 
conceive 'Tithes are to be paid of the whole, 
from a Parity of Reaſon. | 
And it is fad, that in the foregoing Caſe, 
a Special Conſultation was granted upon a 
Special Plea, that the Faggots were Part of 
Wood tithable. And ſee 3 Cro. 347. Where- 
by it ſeems to be taken, That the greater 
Part being Tithe-free Wood, ſhall not free 


the leſſer Part. 


See 2 Leon. 79. 


However, if in this Caſe only ſome ſmall 
Part of the Faggots is of Wood Tithe-free, 


poſſibly put in with 


Deſign 


of defrauding 


the Parſon, and the Parſon ſues in the 


3 Cro. 347. Goldsbo. 1 
2 Keeb. 90. 


27. and ſee 1 Sid. 300. 


As 


The 
Part of Wood 


in Fagpots, 
Tithe-free. _ 


Spiritual Court for the Tithes of the Fag- 
gots, and a Prohibition is obtained. upon a 
Surmiſe that they are made of Wood Tithe- 
free: Now if the Parſon will have a Con- 
ſultation, he muſt ſhew the Special Matter, 
viz. how much of the Faggots were of 
Tithable Wood, and that the Wood Tithe- 
free was ſo intermixed therewith that he 
could not otherwiſe ſue than for the Fag- 
gots, and thereupon pray a Conſultation, 
otherwiſe no Conſultation is to be granted. 


62 The Lawof Tithes, &c. 1 
| Friit-Trees in As Tithes ſhall be paid of Wood and for 
@ Nurſery. Trees ſold for Fuel, Ec. as aforeſaid ; ſo if IC?! 
young Fruit-Trees, or other like Trees be 
| planted in a Nurſery, or other Place, with Neert 
Deſign to be rooted up, and ſold to be he 
planted in other Pariſhes, Tithes ſhall be 
thereof. See 1 Cro. 526, 2 For. 416. and 
1 Rot. Abr. 647. men 
Equity. And Note; upon a Bill in Equity for the 
| Tithes of a Nurſery at the Hearing of the PF" © 
Cauſe, divers Doubts and Queſtions were 
made and determined, vix. 5 ar! 
Hr, Whether Tithes ſhould be paid of een 
Nurſeries, if they yield no other Fruit? dad 
Secondly, Whether Tithes ſhould be paid er 
for thoſe 'Trees which yield Fruit which pay 
Thar? © 
Thirdly, If ſome Trees yield Fruit and 
ſome not; Whether ſuch as yield Fruit 
ſhall privilege and exempt the others that | 
yield none, when ſold together? 
Fourthly, Whether Tithes ſhall be paid for | 
them, when they are ſold and tranſplanted | 
within the ſame Pariſh ? TIRE, 
And it was decreed, that 'Tithes were | 
payable in all theſe Caſes. Mich. 16 Car. 2. "> 
Hardr. 380. T6 Ak 
But the laſt Point ſtill remains a Doubt 
| with me. HO w al, 
Cuſtoms, ce. But whatever the Parſon's Due be, as to 80 
— 2 the Tithe of Wood or Trees of common 
* Right, yet by Cuſtom or Preſcription upon 
a Conſideration alledged, a Perſon, Ton, 
or Hamlet (or Diſtrict, as in Kent) may . 
be freed from the Payment thereof: 4 8 
| E , | 


The Law of Tithes, &c. 
and > Example. 1 Rol. Rep. 355. Lapthorns's 
alc. 


If a Parſon hath a certain Wood, or a 
certain Parcel of Wood allotted to him by 


ation thereof he and his 'Tenants have been 
ime out of Memory free from the Pay- 


and tithable 'Trees within the ſame Pariſh, 
or the like; this is a good Diſcharge. 1:4. 


Pariſh where he lived, IT ithes had never 


hall be intended, that it was given upon 4 
onſideration for all Tithe-wood, within 
hat Pariſh ; for that no Tithe-wood hath 
er been paid there. Ibid. 1 Rol. Rep. 355. 


y him within the Pariſh, this is not good, 
nleſs he ſay, upon his own Lands. See 
odbolt 60, So that with ſuch a Limita- 
on, ſuch a Preſcription would be good. 


ol. 166. J. ſay, that a whole Country 
ay preſcribe in aon Decimando. 


ob | Underwood i in the Wild of Kerr, a Pro- Wild of Kent, 
pon dition was prayed, upon a Suggeſtion 
>w, at they had a Preſcription to be diſchar- 


| of the Payment of the Tithes of Un- 
rwood growing in the Mild there, (which 


E Lord of a Manor, and that in Conſide- 


ment of the Tithes of their Underwoods, 


deen paid of Wood; and that the Parſon 
nad a Wood there called the Tithe- wood. 

or which he pays four Pence yearly to the 
ord of whom he holds it; and therefore it 


But if one preſcribes to pay a certain 
Nate for the Tithe of all Willows cut down _ 


So we find, that in a Suit for the” Tithe | 


63 


And in that Caſe, Coke ſaid, that in the Perſons. 


And both Lindwood, and Dr. and Sudent, Places. 


of Wik 


64 


Stat. 2 E. 6. 
© 13. 


by Way of Compoſition, or the like, whict 
could not be ſhewn in this Caſe. And witt 


Note. 


The Law of Tithes, &c. 


ſtroyed by Iron-Mills, and Underwood 


is ſaid to contain about forty Pariſhes. 2 Bu 
285. 1 Rol. R. 22. Th | 

But Coke, Ch. Juſt. anſwered, that what fi 
was ſaid by Lindwood, and Dr. and Student, 
was with this Proviſo, that there be, beſides 
this, ſufficient Maintenance for the Parſon, 
otherwiſe it is not good. And that the 
Stat. 2 E. 6. c. 13. did not at all aid in the 
Caſe. For that no private Man can in thi 
Manner preſcribe ; yea, that the Statute wa 
againſt them, although that no Tithes had 
ever been paid. 19955; | 

And he further ſaid, that no Tithes-could 
be paid formerly of Underwoods growing 
in this Place, becauſe there were only great 
Timber-Trees there growing, which are free 
by Law; but now thoſe Trees being de- 


FI a. A... Ac. «@ a. i #X oa a 
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grown up in their Place, Tithes ſhall be 
paid thereof here, as in other Places. And 
the whole Court was clearly of this 
Opinion. a: . 

But Dodderidge ſaid, that by Lindwoud,| 
and Dr. and Student, a whole Country may 
be diſcharged of the Payment of Tithes; 
(in general) but this, at the firſt of Necel- 
ſity ought to have a lawful Commencement 


= © 


him, Coke and the whole Court agreed, and 
ſo a Prohibition was denied. Vide ibid. 2 Bul. 
285. Ruſſel and Barkburft. And 1 Rol. R. 24 
Porter and Tike. | | 
And, to 5 Knowledge, no Tithes d 
Wood are at this Day paid in the Wilds d 


xc. 
2 Bull, 
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Kent and Sſſex, upon the Pretence of ſuch _ 
Preſcriptions in non Decimando, and ſuch Non deei - 


3 what W Preſcriptions have been conſtantly upon the mando. 
dent, Trials at Common Law allowed to be good. 
beſides And ſo Finch, Recorder, ſaid it was reſolved 


arſon, 
at the 
in the 
in this 
ite was 
es had 


5. could 


in one Dawley's Caſe for the Wild of Suſſex, 
and Porter's Caſe for the Wild of Kent; and 
ſo it was in Norton's Caſe. Trin. 4. Car. 1. 
Hetley 110. and many others ſince. _ 

So where a Prohibition was granted againſt 
the Proprietor of the Parſonage of Tun- 
bridge, to be diſcharged of the Tithes of 
Wood, upon a Suggeſtion that it was with- 


in the Wild of Kent, which, Time out of 


rowin 

— Memory, had been diſcharged of ſuch 

re free Tithes: The Preſcription was-traverſed, and 

ng de- found for the Plaintiff, and allowed to be 

rwoods good. Palmer 3). Tc” | : 
hall be And theſe Preſcriptions of non Decimando Ratio. 
. And for Wood, have been alſo often allowed fort 
f this other Places; and this chiefly, as I apprehend, 


for this Reaſon, viz. That Wood is not tith- 


Tithable, ſo by the like Cuſtom it may be 
exempt from the Payment of Tithes. But 


never been allowed to diſcharge Corn, Hay, 
or any ſuch like Thing, which are of com- 
mon Right Tithable. Vide poſt. | 


7 Clergy, in the ſeventeenth Lear of Ed. 3. 
thes by, a Canon made by Fobn Stratford, Arch- 
Vilds d biſhop of Canterbury. See Palmer 38. 2 Rol. 


R 122. g 


able f common Right, but by Cuftom only; and 
therefore, as by Cuſtom Wood is made 


ſuch Preſcriptions in on Decimando have 


And Note; it is ſaid, that the Tithe of Original of 
Wood was firſt introduced to be paid to the Tithe-wood. 


= - 


The Law of Tithes, cc. 


Tithe 1 As 'Firhes are to be paid of divers Sorts of 
Acornsy &. Trees, fo they fhall be alſo paid of the 
Fruits and Produce of ſuch Trees; and al- 

h Timber- Trees of the Age of twen- 
ty Years or upwards, with the Roots, Ger- 
wins, Barks and Loppings, be free from 
yielding. of Tithes, yet of Acorns or Maſt 
ſevered from thoſe Trees, Tithes are to be 
22 becauſe theſe renew yearly, and theſe 


x R. x00. Moor 162. 
if ſold, &c. But then the Acorns muſt be gathered 
adand fold; for if they in their Seaſon do 
drop from the Trees of themſelves, and the 
Owners Hogs do eat them, no Tithes ſhall 
be paid thereof: Herley 27. Litt. Rep. 40. 
And ſo it ſeems à fortiori, where the Owner 
gathers the 11 and gives them to his 

on Hogs; /ed. 

Tithe of Fruit- And as of 3 and Maſt Tithes are 
Trees, Apples, to be paid, ſo of the Fruits of all other 


Apples, Pears, Plumbs, Cherries, Gc. 

Which Fruits if they are ſtolen, and not 
gathered by the Owner, the Parſon as well 
as the Owner ſhall bear the Loſs. But if 
the Owner doth ſuffer a Stanger to pul} or 
rake his Fruits, 'the Firhe ſhall be anſwered, 
Hetley yoo, 

And ſo it is (as ſome think) if he ſuffer 
them to hang too long by Negligence, and 
after that Time, they be imbezled. Jhd. 
Orchards If the Soil of an Orchard is fown with 
ſown, &. any Kind of Grain, the Payment of the 
| Fithes of: the Fruit of the Trees ſhall be no 
— for tlie Tithes of the Grain ; 
for 


alſo Predial 'Fithes. See 21 Co. 49. I Rol. 


Pears, EC. Trees, whereof: Profit may be made, as of 


e MY hi 
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for they are of ſeveral and diſtin Kinds. 
o 

Hut if a Man pays Tithes for the Fruit of 

the Trees, and afterwards doth cut the 
ſame Trees, or make them into Billets or 
Faggots, and ſells them, he ſhall not pay 
Tithes for ſuch Billets or Faggots ; for they Ratio. 
are no new -Increafe. 2 Inf. 651, 622. 

And Note; in many Places, by Cuſtom aye. 
ſome ſmall Rate as four Pence, or the like, 
is to be paid as the Tithe of the whole Or- 
chard or Garden; and if in any Place where | 
ſuch Preſcription is, a new Orchard be Gardens 
planted,” the Owner ſhall be Tithe- free there- 
of, paying only the accuftomary Rate, as 
for the old Orchard. Hetley g. 

And yet, by Hutton, if a Man has an an- 
tient Garden, for which he paid a Penny 

yearly, and the Garden is afterwards en- enlarged: 
targed, of that Enlargement Tithes ought 
to be paid in Specie. Hetley 04 © | 

Bnt the Reaſon of this Caſe J ſuppoſe is, Ratio. 
becauſe the Preſcription was particular for 

that Garden only. But if the Cuſtom of 

the Pariſh had been to have paid 2 a 

Penny for each Garden in the Pariſh, there 

the Addition to, or Enlargement of a Gar- 

den, would not make any Tithes due in 

Ae Welk if be Gat Sent ts © . 

And Note; if no ſuch Cuſtom be as a- . 

foreſaid, Tithes' are due o att” Garden fd nas 

Herbs, and Roots, as Mint, Parſley, An- 

nis, Rue, Sage, Cabbage, Turneps, Pota- 

toes, Gc. But theſe are ſmall or minute 


F 2 Alſo | 


68 


Nate Seed, 
Saffron, and 
other Predial 


The Law of Tithes, Sc. 


Alco Tithes ſhall be paid of Rape-Seed, 
Saffron, Hops, Flax, Woad, Hemp, Weld, 


minute Tithes, and of the like Fruits yielded by the Earth; 


3 Lev. 365. 
and 4 Mod, 
183. 


Hops. 


' No Modus. 


Honey and 
Bees-Wasx. 


and theſe are to be accounted Predial mi- 


nute Tithes. See Palmer 222. Hutton 17. 


I Cro. 28. Benlows 139, 159. e 
And by three Judges, Flax, Hemp, Milk, 
Wool, Honey, Tobacco, Hops, Ec. are in 
their Nature ſmall 'Tithes, though in large 
Quanrities. 3 Lev. 3656. | 
And as to Hops, the Owner is not bound 
to dry or ſort them before the Tithes are 


ſer forth. 1 Rol. Abr. 644 And how the 


Tithes of Hops ſhall be ſet forth, 7. e. whe- 


ther by the Tenth Pole or by Meaſure, is 
not agreed, as is ſaid by Twiſden, Juſtice. 


1 Sid. 283. Vide ibid. 443. 


_ Alfo note; there can be no Modus for 
Tithe-Hops, becauſe the Court will take 


Notice, that Hops have not been antient, 
but uſed in Beer of late Times only, being 
firſt introduced into England, Circ. Ann. 
Yet a Preſcription to pay ſo much in Lieu 


of all ſmall Tithes, may include Hops and 


ſuch other ſmall Things of new Invention. 
See I Sid. 443. 1 Ventr. 61. 2 Keeb. 612. 

The Tithe of Honey, and the Wax of 
Bees, is alſo eſteemed a Predial Tithe; 
And this in the Hive, Sc. ought de Fur 
to be paid in Kind, as was adjudged in a 


Prohibition upon a Demurrer. 1 Roll. Abr. 
635. Barefoot's Caſe. And 1 Jones 44%: 


Preſcription. 


of the Tithe of the tenth Swarm of Bees, 


S. C. See alſo 1 Cro. 559. FE N. B. 41. A. 
Rep. Canon. 3 89. „ N 
But when one preſcribed to be diſcharged 


= 
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in Conſideration that he paid the Tithe of : 
the Honey and Wax, and fed them in Vin- © 
ter and found them Hives; and (for that 
they were Fere Nature) took great Care, 
and ſpent much Labour to preſerve theni 
when they ſwarmed; a Prohibition was 

anted on theſe Surmiſes. 1 Cro. 404. | s 

And yet ſome of the Judges there held Modus. 
that the Modus is not good, for that Con- 
ſideration is no more than the Duty that the 
Law requires. (nere) But they agreed 
that no Tithes were due of the tenth 
Swarm, for that Bees are Fere Nature. 


1 Roll. Abr. 651. © | | . 
The Tithes of Hemp and Flax are alſo Henp and 
Predial, but varied in the Denomination of DE 
great or ſmall Tithes, according to the 2 = F 
Quantity of Ground within the Pariſh; that That they are 
is ſown therewith ; for if ſown in large properly mi: 
Fields or great Parcels, it is denominated butz Dect- 
a great Tithe; but if in Gardens or in 
ſmaller Parcels, it is properly only a ſmall” 
Tithe. rs Bonk NY Ot DFE > . 
And whereas formerly divers Diſputes a- 4 Modus ap- 
roſe about paying the Tithe thereof in 8 W. 
Kind, in Order to prevent the like Diſ- M. sz. 
putes for the Future, a Modus at firſt, not 
exceeding 45. and afterwards not exceed- 
ing 5s. per Acre, was eſtabliſhed by Act of 
Farhad min 
The Act 3 & 4 V Nl. c. 3. For the bet- 
ter aſcertaining the Tithes of Hemp and Flax, 
enacts, That all Perſons that ſhall ſow, or 
* cauſe to be ſown, any Hemp or Flax, 
in any Pariſh or Place in England; Wales, 
* or Berwick, ſhall pay, or cauſe to be paid, 
En. —_— ta 


70 The Law of Tithes, &e. 
to every Parſon, Vicar, or Impropriatar 
of any ſuch Pariſh, or Place, yearly and 
every Year, for each Acre of Hemp or 
Flax ſo ſown, pulled, or drawn, 8 oon - 
ſtant annual Sum of Money, not efceed- 
ing 48. before the ſame, be carried off | 
the Ground, and ſo proportienably for 
more or. leſs Ground ſo ſown, and pul- 
led, or drawn, as aforeſaid. For the Re- 
covery of which Sum or Sums of Money; 
the -Parſon, Vicar, or Impropriator fhall 
have the common and uſual Remedy al- 
lowed by the Laws of England. 
Not to altern © Provided, That this Act, nor any thing 
other Mo- therein contained, ſhall not extend to charge 
ys any Lands diſcharged by any Modus De- 
cimands, or antient Compoſition, or other. 
15 wiſe diſcharged of Tithes by Law. 
Continuanco. Provided, That this Law ſhall continue 
„ for ſeven Years, and to the End of the 
s next Seſſion of Parliament after the ſaid 
_ © ſeven Years are expirdde. | 
But this Act being expired, a ſubſequent 
Act was made, 11 & x2 V. 3. which en- 
larged the Modus of 4 5. per Acre, to 5s. 
and more fully enforced the former Act, as 
| follows: r 
Stat. 110 12 © Whereas an Act made in the Third 
W. 3. e. 16. 6 Year of the Reign of his preſent Majeſty, 
© and the late Queen, entitled, An A for 
© the better, & c. was made to continue 
© but for ſeven Years, and to the End of 
© the next Seſſion, of Parliament after ſuch 
Term ended, and is now expired; and 
whereas the ſaid Act hath by Expe- 
5 rience been found very uſeful — 
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ce 
* 


© ſary, Be it therefore enacted, by Cx. 
that from 25 March 1100. all and every 
© Perſon or Perſons, who ſhall ſow, or cau 
© to be fown, any Hemp or Flax in any 
© Pariſh or Place in England, Wales, and 
© Berwick, ſhall pay or cauſe to be paid 
c to every Parſon, Vicar, and Impropriator 
c of any ſuch Pariſh or Place, yearly and 
c every Year, the Sum of 3s. and no more, 
© for each Acre of Hemp or Flax ſo ſown, 
c before the ſame be carried off the Ground, 
© and ſo proportionably for more or leſs. 
Ground ſo ſown; For the Recovery of 
£ which Sum or Sums of Money, the Par- 
© ſon, Vicar, or Impropriator ſhall have 
© the common and uſual Remedy allowed of 
© by the Laws of the Land. 9 = 
© Provided, That this Act, or any Thing Modus's. 
© therein contained, ſhall not extend to charge 
© any Lands diſcharged by any Modus Deci- 
© maridi, antient Compoſition, or otherwiſe 
© diſcharged of Tithes by Law. 15 


Provided always, That Nothing here- Proviſo for 
in contained, ſhall extend or be con- Ground for- 
© ſtrued to extend to make any Alteration er ſcun. 
© in the Right or Manner of Payment of 

© Tithes of Flax or Hemp to any Eceleſi- 

c aſtical Perſon, Ineumbent of any Parſo- 

© nage, Vicarage, or Curacy, or to any Im- 

« proptiator , or Body corporate, havi 
or holding any Impropriation, for ſuch 
Ground as hath at any Time fince the 
© 24 Day of Febr. 1684. and before the 
* 2d Day of Febr. 1691. been ſown with 
< Flax or Hemp, and paid Tithe in Kind 
to ſuch Incumbent, Impropriator, or Body 
x „ _ © corporate 


Ll 


6 5 
"ER 
d 1 
N i 
I 1 


$ 11 

5 r 1 8 £ 
177 1 . 

i : »#, : 


1H : (RY 

iN - 4 
1 E "1 

- Uh . 


7: The Law of Tithes, &æc 


Parliament, and no longer. But by a ſub- 


Impropriators? And whether Lay Impro- 


Clergy's Purchaſing Impropriations will not 
weaken that Security, Sc. L 
Nar great or growing in Fields in great Quantities, as in 


ſmall Tithes. Gardens and Backſides, are only minute or 


4 Mod. 183, 8. C. 5 


* 

corporate reſpectively, but that the ſame | 
© ſhall continue and be payable, and paid as I 
© fully, and in ſuch Manner as formerly, 7. 
c any Thing in this Act to the contrary not- WC 

. © withſtanding. e fou 
And this Law to continue in Force on 
for ſeven Years, from the ſaid 25th of im. 
© March 1700. and thence ro the End of he 
© the next Seſſion of Parliament, and no in 
longer. Le 1 1 75 gum 
Which laſt recited Act was by an Act he 
paſſed 6 Anne cap. 18. continued for ſeven dug 
Years from the 25th of March 1108. and ith 


ith 
ate 


H 


thence to the End of the next Seſſion of 


ſequent Statute, viz. 1 Geo. 1. Stat. 1. c. 2. 
Sed. 8. it is now made perpetual. - 

pore if the above Statutes were made 
at the Inſtance of the Clergy or of Lay 


priations are not the beſt Security for the 
Payment of Tithes? And whether the 


And note; in the Caſe of H/harton and 
Lifle, Trin. 5 M. M. Three of the Judges 
in B. R. held that Hemp, Flax, Sc. as well 


{mall Tithes. But Holt, Ch. Juſt. held (and it 
ſeems with better Reaſon) that they are mi- 
nute Tithes when they grow only in Gar- 
dens, Sc. But if they are ſown or grow in 
open Fields, they are great Tithes, be the 
Quantity more or leſs, See 3 Lev. 365. and 


* 


B. in Hutton, where the Viear brought 


wo carectat. Glaci, anglice Woad ; tlie Jury 
found ſpecially for Half a Cart-load, and 
oncluded, 910d fi videbitur Curia, quod De- 


he Defendant was not guilty ; ſed fi ſunt 
minute Decime, then guilty. And on Ar- 


he Court unanimouſly agreed, that for 
ought here appears (the Verdict being found 
ithout any Circumſtance of its being great 
ithes) this Woad ſhall be taken to be mi- 
te Decime. 8 25 en ee. 

Henden argued, That if it had been found 
oad growing in a Garden, then miuutæ, 
but if in a Field, Oc. majores Decime, Ec. 
And the Court agreed that it might have 
deen ſo found, as to make it majores Decine, 
Ind Predial, as if all the Profits of the Par- 
onage had conſiſted of ſuch Tithes; and 
o of other Things which in their own Na- 
ure are minutæ, they become majores, if 
ll or moſt of the Parſonage Profit con- 
ſt therein; as in ſome Places, where a 
reat Part of the Lands in the Pariſh are 
own with Hemp, Flax, or Hops, there 
hey are great 'Tithes; and ſo it may be of 

ool and Lambs, Saffron, Tobacco, c. 
But note; if it does not appear, by ma- 
rial Circumſtances found in the Verdict, to 
he contrary, all theſe (as they are in their 
wn Nature) ſhall be taken to be ſmall _ 
ithes. Vide Rep. Canon. 365, 366. and the 
aſe of Wharton and Liſle. Paſ. 5. WW. M. 

umb. 201, 209, ER ae. 
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See alſo the Caſe of Pool and Reynolds in So of Weed. 


reſpaſs againſt the Parſon for taking of 


ime Glasi non ſunt Minute Decime, then 


gument by Bridgeman and Henden, Serjeants, 


KA The Law of — T 
Na And note; all Predial Tithes, wherher 
Amal ar great, are due only of ſuch Thing if 
as, ariſing e prædio, do annually renew ; and 
therefore. cannot of common Right be for} 
Mines of Oar, Coabs, Stone, Slate, &. 
which have no certain annual Produce; yet 
a cuſtomary Tithe may be payable for theſe 
Things. Vide poſt. ſee alſo 2 Vern. 46. and 
by Stat. 2 E. 6. c. 13. it is enacted, That 
at the Tithing-Time of Predial Tithes, it 
Mall be lawful for _ Party, to whom am 
Tithes ought to be or his Deputy a 
Servant, to ſee the ſaid —— ſevered 
the nine Patts, and the ſame quietly to 
take and carry away. See hereafter Chap. x 
this Statute explained. 

And note; under the Head of this Chap 
ter might be properly ſhewn, where and in 
what Caſes Predial Tithes are payable or 
not, in Reſpect of the ſeveral Kinds or Qua- 
lities of Lands that are charged therewith, 
or diſcharged therefrom, ws. 

Abbey Lands, Barren Lands, Crown} 
Lands, Fenny I ands, Foreſt Lands, Head 
Lands, Improved Lands, Lands let to In 
habitants of other Pariſhes; as alſo the 
Lands of Commons, Paſtures, Parks, War 
rens, Ec, | 

; But as the T reating of theſe Particular 
in this Place, would ſeem variant from thi 
| precedent Matter, and disjoint the interidel 
Connection of our Diſcourſe, we ſhall poſt 
pone their Conſideration to ſome more con 
venient Place, and hereafter reduce tit 
whole into its proper and diſtin& Chapter. 
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% % Mixt Tithes, and their fe. 

vera Kinds, as of Cattle, viz. 

bel 21a ng 

a Hor ſes, Oxen, Cows, Sheep, Hogs, 

hu &c. and their Toung ; Milk, 

e Che, and Wool ; Aetfiments, 

i WS when and in what Man 
ner payable, and what Modus, 

7 t er age: 

p. Cuſtom, or Preſcription is good, 

Wy not, therein; as alſo of the 

a 7 ithes of Deer, Hares, Comics, 

. Jurkies, Geefe, Ducks, Hens, 

vith, Pidgeons, &c. 25 2 . 1 3 

.. | Aving in the precedent Chapter diſ- Mixt Tithes 

cad cours'd of Predial Tithes at large; and 

I bew their ſeveral Kinds, Natures, 1 


ies, and Incidents in particular, we ſhould 
ow, according to the Method propos d, 
Proceed to treat of Perſonal Tithes in like 
Manner: But conſidering that Mixt Tithes 


ular 

theo bear a nearer Analogy to Predial, and in 
ade(Fome Caſes can ſcarcely be diſtinguiſh'd 
po. rom them, we ſhall, as moſt conſonant to 


he natural Order of Things, and as more 
phe: ent to the Subject Matter of the pre- 
edent Chapter, proceed to treat ß 


Mixt © 


Deſcribed. 


are therefore call'd Mi xt. | 


And firſt we ſhall Treat of tuch of them 


If leſs 
Rata, mY 


wherewith the Farmer or Owner is accu- 
ſtomed to ſtock or paſture his Lands, as 


Horſes, Oxen, Cows, Sheep, Goats; Hog, 


Ee. (and afterwards of Deer, Hares, Co- 
nies, Turkies, Geeſe, Ducks, Hens, Pid- 


geons, Ec.) 


To which may be added, the Young of 
ſuch of thoſe before named, which may 


ix their Tithe in Kind; for if a Man 


ath Ten Colts, Calves, Lambs, Kids, r 
Pigs, in one Year, one of them ſhall be to 
the Parſon or Vicar, E9c. 


Bur if he hath a leſs Number of any if 
Sort, the Parſon, Cc. can have no Tithe 


in Kind of them for that Year, without a 


Special ' Cuſtom for it, but muſt have his 


Hoey to be ac- 
counted, 


One in Seven. 


Tithe pro Rata, either in Money the ſame 
Year, or if the Cuſtom ſo directs, tarry 
till the next Year, and then take his Tithe 


in Kind, reckoning both the Years toge- 


ther. BE | 

And yet by Cuſtom, tho' ſuch Young 
are fewer than Ten, the Parſon may have 
one of them in Kind every Year ; as, if 
there be only Seven, the Parſon to have 
one; and if there be a leſs Number than 
Seven in one Year, the Owner to pay 
Halt-penny for each of them, is a good Cu- 
ſtom. But where the Cuſtom is, TREE 


76 The Law of 'Tithes, &c. WL 
Mixt Tithes : Which principally ariſing | 
from the ſeveral Creatures which are fed and 
nouriſh'd by the Fruits or Produce of the 
Earth, do, as is ſaid before, participate of 
both Qualities, Predial and Perſonal, and 


all 


* 
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C. 

iſing all have one of Seven, as of Calves, Pigs, 
ani . there he ſhall not account the Voung 
" the two Years, and ſo the ad Year have one 

te of WS Kind, but only have a Half- penny for 


ach of chem in both Years. Latch. 254. | 
If a Man hath but one or more Calves, Calves, & e. 
olts, or Lambs, Oc. and ſells them; by /* | 


hem 

cy. Nie Cuſtom in many. Pariſhes, he ſhall. +4 

„ the Parſon the . 10th Penny of the Price . 

log, Mey are ſold for. 

Co. But Note; Cuſtom in theſe Caſes ne aur to di 
Pig. ly directs the en, and is therefore „n 2 the P . 


d be ſtrictly obſerv d. 


gt is ſaid to be a . Modus for the 
may ithe of Calves, to pay one Calf for the 
Mar ithe if the Owner hath ſeven in one Year; 
„ Of d if he has under ſeven, to pay a Half- 


enny for each of them; and that if he 

Ils any Calf, that he ſhall pay the Tenth 

the Price for which he ou 8 Rol. 

br. 640. ; 

But if a Man preſcribe. to pay one Half. Fraud is Set 


ut a 
- his i nny for every Lamb that he ſhall ſell be- . 
[ame re the firſt Day of N. AYyy - without —8 
arry ithe of them, and he by Fraud, to de- 
the ire the Parſon, ſells his Lambs but one 
oge· ) before the iſt of May, this is no Diſ- 


arge by the Cuſtom from paying Tithes 
Kind, 1 Rol. Abr. 651. 


Jun 

Ts. And as the Parſon is to have the Tithes 
s, if che Young, and Encreaſe of theſe Cattle, 
have he on his Part is to obſerve the Cuſtom 
Te the Place, for the better propagating 
7 2 their Increaſe, elſe any Pariſhioner griev'd 
Cy have an Action W the. I: a 
it he 5 w <6 % % Ds: 


| The nam of Lithes & 2 


lem, as in the Caſe of Tejlding and Fr WWcci 
3 Co. 569; and Nor 455, . 1 
Cuſtom fo he An Action of the Cafe was brought againſt or t 
8,1 and Boa, à Parſon declaring, 'that within the _ Nome 
there is a Cuſtom, that the Parſon at hem 
Times of the Year had uſed to keep a com. Nep. 
mon Bull, and a Boar, for the common Uf Set 
of the Rine and'Sows of the Pariſhioners, for ea 
the Increaſe of Calves and Pigs within th An 
Pariſh ; and that the Defendant being Par Me ar 
ſon there, had neglected to keep them, Hat i 
Reaſon whereof the ' Plaintiff being an I. od 
habitant, Ec. had loſt the Increaſe, &c. and tl 
the Court were of Opinion, that this winden 
a reaſonable Cuſtom, and char every Inh Me P! 
birant, prejudiced by the not keeping rth, 
Bull and dar, might maintain the Action Alf 
Vide ibid. e O 
Ai. libell'd in the Spiritual Court for ti fuc 
Herbage Tithe of young Cartle, vz n, 3 
Penny for every one; and on Motion for . an 
Protribition, *ewas ſaid, that for young Bead of 
brought up for the Pail, Cart, or Plougi pref: 
— Tithes are due; and To it has been a But 
dg. Vide Rep. Canon. 366. the 
"fr was allo ſaid, that a Preferiprion fi an 
Takes of Hedging Stuff cannot de mainWſÞitio! 
tain'd, becauſe that preſerves the Land . 
Grain, Se. out of which the Tithes ariſe But 
Barren Cattle. nor can they have Tithes for the Paſturiheeſe 
or Dans of darren Cattle, except by Ct Ithe c 
from: mis 
And by Him 401 Telverton, If the S0 
Gaim Tubes of any Things before the ade f 
come to Perfection, Luer N. hings are tith! 5 m 
e WRC 


ade afterwards when they come to Fe 
fectio 


The Tam of Tithes, A os 
ection, a Prohibition ſhall 90; yer a Cu- 
om may be to have —_ Year a Penny 
inf Wor them; and if they are ſold before they 
arih Nome to Perfection, Tithes ſhalt be paid for 
em. See Moolmerſtön's Cafe in Hetloy's 
com. WM -ports,, and Rep. Canon. 367% ' 
1 Uk See of Sheep, LAW Horfes, Coks, Se, : 
ted. 
5 s 2 Note; of common Right, young Cats Iitbew Tithe: 
le are Tithable when they are weanable, ble and bow. 
| hat is, can live without the Dam, of ſuch 
n Ii ood as the Dam herſelf is nouriſh'd with; 
and the Tithe of theſe is to be apportion d 
vnd modify'd with reſpect to the Cuſtom of 
e Places where they are engender'd, broaghs - | 
rth, and nouriſh'd. 


e Owner, beſides their Young, the Tithe 

f ſuch Profit is alſo to be paid to the Par- 
jv. n, as of the Milk of Cows. See 2 Brown!. 
o. and, on the like Reafon, that of Aﬀes, 
Bead of Goars and Sheep, when their Milk 
preferved by the Owner. + 

But where one furmiſed; that the Cuſtom 
the Country where he liv'd, was not to 


xy any Tithes of Milk of Ewes, a Pro- 
mair 4 was granted per Gian 1 Rol. Abr. 
ade "Bur by Cuſtom a "Gendais Wumber of Cheeſe. 


beeſes may be yy in Diſcharge- of rhe 


ture 
y Ct ithe of Milk. See Godbolt, ſeman and 
mis's Caſe. 
the So a Cuſtom to pay the zoth Cheeſs 
th ade from the 1f of May to the 1ſt of Au. 


in Recompence of all Tithe Milk for 


pes e whole * is a good _— = the 
ithe 


Aion Alſo where Cattle yield other- Profit to nin. 


| 
q 
b: 
| 
1 
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Tithe of Milk, for that Cheeſe comes by 
Labour, and the See thereof i is not due 
of it ſelf. 1 
So, to pay the Tenth Quart or „Ten 3 
Meal of Milk at the Parſonage-Houſe, o 
other certain Place, is good. enough. 3 Cr. | 
609. and Moor 909 S. C. 
If —_— But note, That as when Tithe-Milk i 
ith Obeſe paid, no Tithe-Cheeſe is due. So when 
Tithe-Cheeſe is paid no Tithe-Milk is to be 
required; and that when Cows yielding 
Milk are ſold, or otherwiſe removed into 
another Pariſh, the Tithe of Milk for the 
Time is to be paid to the Pariſh where they i 
are depaſturet. | 
Probibition io And note the Caſe of Leiceſter, v. Fu, 
* — Mich. 3 Anne B. R. viz. A Prohibition wa 
6 Mod. 261. moved to ſtay a Suit by a Vicar in the 1 
Spiritual Om for Tithe-Milk, upon Sug 
geſtion of a Modus that the Inhabitants of 
that Place did, from ſuch a Day in Ao 
*rill All-Saints Day, pay every Tenth Day 
Milk skimm'd and made into Cheeſe, and 
that ratione inde they were diſcharged of al 
Tithe-Milk. 
And. Eyre, againſt the Prohibition rl n t 
it is true that making the Tithes of one 
(firſt) Crop into Hay will be a good Cauſe 
of the Diſcharge. of Tithe of the Afﬀer- 
mowth; but he denied that it would be 2if 
good Modus to ſay, that for making the 
After-Mowth into Hay they ſhould be dif 
charged of the Tithe of the firſt Crop; 
and that the Modus here alledged amount or: 
to a non Decimando of the Cream. 


r 


py F ( 
: F . 1 F 
1 But 
+ 


c. The Law ok Tithes, &. 8x 
s by But for the Prohibition was urged Cro. El. 
: duc 609. and Moor go. a Modus to pay the 
renth Cheeſe made from ſuch a Time to 
Centh ſuch a Time, in Lieu of all Tithe-Milk ; 
e, or which, though it be but for Part of the 
3 Cre. ear, yet being what they are not bound to 
do, is a good Diſcharge of Tithe-Milk for 
ilk is all the Year. See Raym. 277. Latch. 222. 
when And ſuppoſe it were to pay a Groat a 


to be WW Year for all Tithe-Milk, that would be well: 

elding And why not this? ES 
| into And though the Court did not like the Curia. 
or the A adus, as ſeeming very hard on the Vicar 


(to be diſappointed of his Cream) yet to 


e they 
ſettle the Point, which they thought of 


. T, great Conſequence, they granted a Prohi- 

In wa WW bition in Order to try the Modus, and di- 

in the Wrc&ted the Plaintiffs to declare therein forth- 

n Sup: ith. See 6 Mod. 261. | ee 
nts o See alſo the Caſe of Hill v. Vaux. Mich. 4 Modus to 

1 Apr i: 0/7. 3. B. R. 2 Salk. 656. viz. On a Suit % 4 whole 
Day in the Spiritual Court for Tithe of Milk, 2 
e, and the Plaintiff moved for a Prohibition, ſug- and fi _ 


| of al cfting a Cuſtom in the Pariſh, that the ninth and 


pth of May at Night, and the 1oth of May tenb Night 


n {aid Bn the Morning, the Parſon was to have —O—_ 
of one the whole Meal's Milk, and ſo every ninth . 
Cauſe nd tenth Night and Morning, till a young Kc. in Lien 
After Lamb yeaned ſhould be heard to bleat, in F 4!! Tithe- 


d be i Lieu of all Tithe of Milk; and the Caſe a 


ng thek thirty Eggs in Lieu of all Tithe of Eggs 
be di- as cited. 1 Rol. Abr. 648, 651. - at 
Crop; And per Cur. a Modus to pay one Thing - —_ 


mount gg or another, or a P art of the ſame Thing the very Thing 
| | ; 3 | that is Tithe, 
not Good, wnleſs payable in another Marner. 2 Salk. 656,65). 
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in another Manner, may be good ; but a Pre- 


| ſon has a Benefit by it. See 3 Cro. 609. 
2 Cro. 47. 1 And. 199. 1 Mod. 229. Hob. 250, 


ſcription to pay the very Thing that is Tithe, 


can never be a good Modus, unleſs payable 


in ſome other Manner, i. e. ſo as the Par- 


. Raym. 277. 3 Bult. 326. 


Tithe-Milk, 
how payable, 
Raym, 277. 


and whe e. 


As to the Cafe put of the thirty Eggs, the 
Court held he is bound to pay them, whe- 
ther he has Hens or no; and he muſt paß 
them at a certain Time. But by this A- 
dus the Parſon may have Nothing; as ſup- | 
poſe a Lamb be heard to bleat before the 
th of May, (Qruere if a juſt Inference?) 


See the Caſe of the Archbiſhop of Tork, 


Sc. infra. 


In a Suit for ſmall Tithes by Engliſh Bill | 
in the Exchequer, and amongſt the reſt for 
Tithe of Milk, upon hearing of the Cauſe, | 
two Queſtions aroſe; which were decreed | 


as follow, 


< 


r. Whether the Defendant ſhould pay atenth 7 
Part of the Milk every Meal, or only pay 
every tenth Meal entire? And it was decreed Þ 


that he ſhould pay every tenth Meal entire. 


2. The ſecond Queſtion was, Whether de 1 
e the Pariſhioners ought to ſend the 


ithe- Milk to the Parſonage-Houſe, or that 


the Parſon ought to fetch it from the Pa- 


riſhioners? And it was agreed by the whole 


Court, That it ought to be carried by the 
Fariſhioners. And by the Chief Baron 
and two other Barons, to be delivered in 


the Church-Porch, becauſe the neighbour- 
ing Pariſhes did ſo; but by Raymond, it 


ought to be carried to the Parſonage-Houſe, 
15 becauſe 


. 7 
Is 
; 


c. The Law of Tithes, &c. 


mon Law muſt take Place. See Raymond's 


Par- But Qzere the Reaſon of this ſecond Re- 
609. F ſolution, and how the Tithe of Milk be- 


comes different from other Tithes; which 
generally are to be {et out, and rendered in 


riſhioner is not compellable to deliver them 
at the Parſonage-Houſe, Church-Porch, or 


Mo- any other Place. LE ade tS rants 
ſup- } And note; though it was ſaid by Hutton 
the in Spencer's Caſe, that by the Civil Law 
ce?) the Pariſhioners ought to give Notice to the 
ork, Parſon when the Tithes are ſet forth, yet 


the Court adjudged, that the Common 
Law does not oblige one thereto.. See 
Noy's R. ine 1520 


Vicar, or other Proprietor of the Tithes, 
27. proportionably for ſuch Time as they 
are fed or remain in the Pariſh, as thus, 


pay | | 

reed viz. eight Pounds of Wool in Eighty, of How aa 
e. forty Sheep, if fed in the Pariſh a whole 
r d& VLear; four Pounds of Wool if they were 

the there but Half a Year, two Pounds of Wool 

that if there but three Months, and but the Tithe 

Pa- or Tenth of the twelfth Part of the Wool, 

ole if they lay and fed but one Month in the 

the Pariſh. See 2 Keeb. 293. But no Tithe is 

ron due where they are kept leſs than thirty 

1 in Days in a Pariſh. See Degg 255. And it is 

zur- ſaid, where Cows lodge in one Pariſh and 

„ it feed in another, the Tithes ſhall be divided. 

uſe, Sd Quere, & vide poſt. 2 


. 


the Place where they ariſe, and the Pa- 


Pre- 5 becauſe where there is no Cuſtom, the Com- 


Quere. 


' Alſo the Tithe of the Wool of Sheep Tithe of Sleep 
and Lambs is to be paid to the Parſon or- 


nd Wool. 


= 


when payable. 


2 Suit was in the Spiritual Court for 4 tenth | 


dition was deny'd per Cur. Poph. 48 


De animali- 
bus inutili⸗ 


bus, &c. 


" PO 2h 


_ doth Shear the Reſidue 


ſuch Prefeription, they are to be prohibited. 


a Prohibition ſurmiſed, That he would pay | 


gain for depaſturing them, as Horſes, 
Cows, Sheep, Sc. he ſhall have the Tithe 


The Law of Tithes, 8c. | 
And note; the Payment of the aforeſaid | 
Proportion is due de Fire, at the Time | | 
when it is clipped ; but by Preſcription it 
may be ſer out all together at any other Time; 
and if the Spiritual Court will not allow of 


Moor 910. See 3 Cre. 702. ; 
And by the Opinion of Jones, if a Pa- 
riſhioner fell his Sheep, the Parſon ſhall | 
have Aflowance for the Tithes of them after | 
their Shearing. Latch. 254. 

Alſo, where the Owner of the Sheep had | 
depaſtured them in the Pariſh from Mrchael- | 
mas to Lady-Day, and then ſold them, and 


Part of the Bargain ; and the Owner to have 


the Tenth of the Wool of them according | 
to the Cuſtom of the Pariſh; and a Prohi- 


but tn Ot WW „ A ma == 


11 as Dodderidge, Juſtice ſaid, by this 
ay rhe Parſon thatf. be deftauden 6f all | 
if he ſhall not now have his Recompence. 
For that it was not the Time of Shearing | 
when they were fold, and the Sheep are | 
now gone into another Pariſh. And Mbit. 
bock ſaid, that de dnimalilus inntilihus, the 
Parſon ſhall have the tenth Part of the Bar- 


les 


xen, Ec. But de animalibits utilibus, as 


in Specie. Poph. 197, 

So if a Man doth pay the Tithe of Lambs 
at Mark's Tide, and at Midſummer following 
his Lambs, vix. 
the nine other Parts, he ought to pay I 

* — . - 0 
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of their Wool alſo; although there is not 

above two Months betwixt the Time of the 

Payment of the Tithes of the Lambs, which 

were tithed with their Fleeces, and the 
Shearing of the Reſidue, for this is a New New tit 
Increaſe; and a Prohibition was deny d ac- 

cordingly. 1 Rol. Abr. 642. 
Note alſo; the Caſe of the Archbiſhop of 4 Modus of 
Vork, v. the Duke of Nowcaſtle, Mic. 3 Ann. 7;r OO of 
in Scaccarioz as reported in 2 Salk. 656, 657, jy, rm. 
was thus: A. preſcribed to pay ten Fleeces for al Tithes ; 
of Wool, and two Lambs, in lieu of all the Court di- 


Tithes ; and Price and Bury, Barons, were pas 7 good 


| of Opinion that this was an ill Mears, be- 
renth cauſe it was one Species of Tithe for ano- 
have ther: Alſo there is great Incertainty there- 
1 pay in, for one Fleece may be twice as big and 
rding three times the Value of another. See 2 


Lutw. 1052. 3 Cro. 276, 786. Moor go. 
1 Rol. Abr. 649. Dyer 149. Hard. 1714. 


y this | But Hard Ch. Baron, and Smith Baron, 

f all, held contra, vis. 

Fence. | 

aring | I. That a Modus is nothing but a real Modus quid, 
are Compoſition for, or in lieu of, Tithes, 

Phit- or an annual Profit certain and perma- 

„the nent. 

Bar- 2. That the Payment of any « one e Chattel and whats 
rſes, for Tithe, was or might be a good Mo- Cd. 

„ As dus, as well as Money; for why might 


not the Parſon originally agree to take 
ten Pleeces for his Tithe, as well as a 


ambs Donny: : | 
wing 3. They admitted, that Payment of Tithes 
vix. of one Species, or Payment of a N- 


dus for one Species of Tithes, could 
G 3 1 
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as to another Spe- 


* 


not be a Diſcharge 


cies." Due: +: 05-9 


* 


4. They held, that this was not a Pay: 
ment of Tithe, nor a Payment for a 
Species of Tithe, becauſe it was to be 

paid at all Events, whether there be 


Sheep or no. 


5. They deny'd the Cafe of 1 Rol. Abr. | 
651. and held it no more uncertain, | 
than to pay a Modus of Ten Cheeſes, | 
which may differ: vaſtly both in Nature, | 


Quantity, and Value. Vide ante. 

6. That it tends to the Diſquiet of a 
Country, to break in upon Cuſtoms and 
Uſages ; and that it ought not to be 
done but on plain and manifeſt Rea- 
ſons. See 2 Salk. 656, 657. 


And note; the Opinions of Ward Ch. Ba- 


ron, and Smith Baron, ſeem to be highly 
rational and concluſive, and, had they been 
concurr'd in by the two other Barons, would 
have ſettled divers Cuſtoms and Moduſſes Þ 
touching the Payment of Tithes, and con- 


ſequently have prevented many Suits that 
have ſince ariſen thereupon. 


Neck. Wool, Alſo ſome are of Opinion, 'That not on- 
Ke. 


ly the Tithe of the Wool upon the Bodies 
of the Sheep or Lambs, but alſo that of the 
Head and Neck, Tail, Locks, E9c. tho' cut 
off before Sheering Time, is due and paya- 
ble; which may be true, if what is ſo cut 
off be converted to the Owner's Uſe or Pro- 


fir. And this has ſome Colour of Reaſon ;- 


for that, in Order to avoid the Payment of 
Tughes for it, the Neck-Wool is often frau. 
_ dulently 
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dulently taken off to the leſſening the Weight 
and Value of the Fleece. | 

See for this the Caſe of Foſſe v. Parker & 
al. Mich. 14 Fac. 1. B. R. where this Mat- 
ter is debated ; and when it was there urged, 
that if ſuch Abuſe was in the cutting off 
of the Neck-Wool, Sc. it ought to come 
on the other Side, to ſhew it to be ſo, as in 
the Caſe of Rakirngs ; the Court at firſt was 
againſt this, and at the ſame Time refuſed 
to grant a Prohibition: But at another Day, 
on Suggeſtion and Proof that they uſed to 
wind up the Fleeces at their own Charge, 
Ge. This was held a good Conſideration for 
the Neck- Wool, and a Prohibition was ac- 
cordingly granted. See 3 Bulſt. 24.2. 1 Rol. 
Abr. 645, 646. Lit. Rep. 31. 8 

And when one preſcrib'd, that he paid To's of Wet 


the Tenth Fleece of Wool, in Satisfaction 7 ithe-free. 


of all Locks and Tithes due for Wool, tho? 

it was mov'd that the Preſcription was not 

good, becauſe it is no more than to have 

the ſame Thing of the ſame Nature in Re- 
compence ; yet the Court held, that the 
Subſtance of the Preſcription was good, 

and that the Locks being but of {mall Va- | 
lue, were Tithe-free, 3 Cro. 363. and note, : 
it ſeems to be there reſolv'd, that where 
Tithe-Fleeces of Wool are paid, there ſhall 

be no Tithe paid of the Locks and Pelts. 

See DN. 2 1 nh 8 

But ſee Moor 911. That a Preſcription to 

be diſcharged of the Tithes of Locks of 

Wool ought to be ſhewn, though the Locks 

were caſually loſt. Quær. ibid. 3 Bulft. 242. 


I Rel. Abr. 645. Z. 14, 15, 16, | 
en 
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Dirty Locks 


cut off. 


| Sheep dying 
after Sheering. 


Sheep hd, 


- The Law of Tithes, &. 


Alſo, if a Pariſhioner doth cut off the 
dirty Locks from his Sheep before the Time 
of Sheering, the better to preſerve em 
from Vermin, and this be done without 


Fraud, no Tithes ſhall be paid thereof; per 


Cur. 1 Rol. Abr. 646. eſpecially if the Pa- 
riſhioner can preſcribe for it, in Conſidera- 
tion, that he is to wind up the Parſon's 
Tithe-Fleeces, Oc. See Williams and Wi. 
lbock's Caſe. 145 


If heep be ſhorn, and die of the Rot or 


other Diſeaſe before the Eaſter following, 
their Wool is not tithable, unleſs the Par- 
ſon can preſcribe to have it, FE N. B. Conſiul- 
tation 51. But by Doddridge and Jones, If 
a Man's Sheep die of the Rot, or other Diſ- 
eaſe, or the Owner kill or ſell them, he 
muſt pay Tithe for the Wool ratably. Latch. 


254. But ſee 1 Rol. 646. Z. 18. If a Man 


doth kill his Sheep, he ſhall pay Tithe for 


their Wool, but not for the Pelts or Skins. 


— 


But for the Carcaſſes or Bodies of Sheep 


fed on his Lands in the Pariſn, and eaten 


in his Houſe, no Tithes ſhall be paid; per 


Cur*. 1 Rol. Abr. 647. & 1 Cro. 239, Nor 
for their Wool neither, if wrought up and 


ſpent, or uſed in the Family. (per V. B.) 


If a Man keep Sheep in one Pariſh, till 


Sheering Time, and then ſell them into ano- 
ther Pariſh, in this Caſe, per Williams (Juſt.) 


the Vendee ſhall pay the Tithe-Wool to - 
the Pariſh where they were depaſtur'd in 
the greater Part of the Time of the grow- 


ing of the Wool. Moor 911. A 
But if there be a Preſcription, that the 
Owner of the Sheep ſhall pay a W 
„ 


< 
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or the Wool of Sheep fold after Sheering, 
and before Michaelmas, this is good, and 
he Vendee ſhall be difcharg'd. bid. 

By the Canon Law, where Sheep lodge 
a one Pariſh, and depaſture in another, the 
ithez are to be divided. Vide Degg 258. 
But to me this ſeems unequal, for that the: 


by their Feeding, but the Land where they 


onſequently ought in Reaſon to pay a great- 
er Share of the Tithes. TD 5 

. The Owner having paid Tithes of the 
'ool of Sheep, he fhail not pay any Tithe 


no Tithes ſhalt be paid of their Paſture, for 
hat theſe ſhall pay Tithe of their Wool. 
Per Cur”. 1 Rol. Abr. 64). 7 ND 

By the Canon Law, If ſeveral Mens 


make them to be tithed together, but every 
Owner ſhall pay his own Tithe. But if the 
Head of a Family has his Sheep mixed with 


8 


Tithes appor- 
tion d. | 


Land where they depaſture is made worſe 


lodge is improv'd by their Compoſt, and 


Herbage. 


for their Herbage, for then he ſhould pay 
ithes twice of one Increafe, 1 Rol. Abr. 

642. C 1 Rol. R. 62. and therefore, if he 

buys Weathers, and afterwards ſells them, 


Canon Law 


Sheep depaſture together, yet this ſhall not conppent with 


common. 


his Childrens or. Servants, or others under 
his Tuition, and he takes the Profit of em 


to his own Uſe, in ſuch Caſe they ſhall be 


tithed together. See Degg 257. and this 


Rule of the Canon Law ſeems reaſonable 

_ conſiſtent with that of the Common 

aw. VVV 

But as we have elſewhere obſerv'd, both 

the Canon and the Common Law, in the 

Caſe of Tithes, is to be guided by Cuſtom, 
| "6 


But both 


guided hy „ 
ſtom nd Pre- 


(ription. 
nd ſeri 
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and Preſcription, by Virtue whereof a Ms. | 
dus decimandi, or Cuſtom, or Preſcription of | 
tithing has in many Places been introduced; 
a few Inſtances whereof, with reſpect to 
_ Tithe-Wool, we ſhall lieve inſert ; reſery. | 
ing a more particular Diſcourſe thereof to 
the Chapter of Cuſtoms, Preſcriptions and 
Modus of Tithing ' hereafter. But note; 
ſuch Cuſtom, Sc. muſt be founded on 4 
Reaſon, and at leaſt ſuppoſe a good and 
reeaſonable Conſideration. 
4 nn If a Preſcription be, that if the Grier 
Part fine yi] bath under the Number of ten Fleeces of 
ſa, &, Wool, he ſhall pay a Penny to the Parſon 
— - the Tithe of each of them; and if he 
hath more, that then he ſhall deliver to the 
Parſon the tenth Part of his Wool upon 
his Conſcience, without Fraud and Covin, 
fine viſu vel tactu of the Parſon of the nine 
Parts; this is not a good Medys, for that 
it is unreaſonable, and is in Effect to give 
to the Parſon no more than the Pariſhioner 
pleaſed. See 1 Roll. Abr. 648. Per Cur. 
Ts pay every So if a Preſcription be, to pay every 
FW $ ound tenth Pound of Wool for the Tithes of the 
| Wool, and it is not ſhewed what he is to 
pay, if the Wool doth not amount to ten 
Pounds, this is not good ; for that is a Pre- 
ſcription in uon Decimando, if it be under 
ten Pounds (and the Tenth .is due of com- 
mon Right. () 1 Rol. Abr. 648. 
Neither is it a good Preſcription that one 
. hath paid the Tenth of the Wool of all 
Sheep that he had before Lady-Day, and 
ſheered or ſold, or put into another Pariſh, 
or the Value of the Teath thereof at that 
5 Time, 


&c, The Law of Tithes, &c. 
4 Ih. WW Time, and this in full Satisfaction, as well 
of all Wool of ſuch Sheep, as of all other 


tion of 
uced; sheep brought into the Pariſh after Lady- 
ect to Dy. For it is not reaſonable that the 


charge for all the other Pariſhioners. 1 Roll 
Abr. 649. | 


W laying of this Preſcription ; for it was in- 


of the Party himſelf only, which were 


though not ſo expreſſed; and had it. been 
ſo laid, the Preſcription would have been 
good, and ſo it was adjudged in another 
Caſe the ſame Term, 1. e. Mich. 9 Car. 1. 
1 Roll. Abr. 649. | | 


2 nine 
- that WY paid Tithe-Wool of all Sheep that he ſheer- & 
give ed, viz. as well of thoſe which he bought 
nioner but two Days before the Sheering, as of 
„yr. others that he had kept all the Year, he had 
every Ml v{cd to be diſcharged of the Tithe- Wool of 

of the all Sheep that he ſold two Days before the 

is to Sheering : This is a good Preſcription, be- 

o ten {MW cauſe by the (Spiritual) Law, the whole 

| Pre- WY Jithe-Wool of the Sheep nouriſhed in an- 
under other Pariſh, and ſo lately bought before 
com- that Sheering, is not due to ſuch Parſon. 

Adjudged 1 Roll. Abr. 648. | 

t one But a Cuſtom to pay Tithes in Kind for 
of all Sheep, if they continue in the Pariſh all 
and che Year; and if they be ſold before Sheer- 
ariſh, ing-time, but a Half-penny for every one 


lo ſold, was held an unreaſonable Cuſtom ; 
927 . | for 


Tithes that one Man pays ſhall be a Diſ- 


tended to be a Diſcharge of all the Sheep 
brought into the Pariſh after Lady- Day, 
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But note; there was a Miſtake in the Preſer pts 
miſtaken. 


So if the Pariſhioner preſcribes, that in Sheep fold two 


Conſideration he had Time out of Mind 2 
erung. 


1 
14 
4 
1 
tl 
1 

1 
Th 
j 


m.- 


Bargain of 
Sha - 


Locks of Wool. 


28 that he had (according to the Cu- 


Cu ſtoms iſſua- 
ble. 


triable by Jury; and i is in Order to try 


good enough, becauſe Locks are not of 
the ſame Value with the Fleece; but in Re- 


The Law of Tithes, &c. 
for by ſuch Means the Parſon may be de. 
feated of his Tithes. See March. Caſe 128 Wi 
- 80 a Prohibition being prayed, for that 
the Parſon libelled in the Eccleſiaſtical Court, 
for the tenth Part of a Bargain of Sheep 
which had depaſtured in the. Pariſh from 
Michaelmas till Lady-Day, on a Suggeſtion | 
that he was ready to pay the tenth Part of 
the Wool of them, according to the Cuſton | 
of the Pariſh ; the Court refuſed to grant a | 
Prohibition. For that by this Way the Par- 
ſon might be defrauded of all the 'Fithe 
And, the Sheep being now gone into ano- 
ther Pariſh, he cannot have any 'FTithe-Wool 
at this Time, it not being the Seaſon of 
Sheering. See Hob. 197. 2 Salk. 656. 
On Motion for a Prohibition for ſuing 
for Tithes of Locks of Wool, it was ſuy- 


om of the Pariſh) paid the tenth Fleece 
of Wool, in Satisfaction of all Locks and 
Tithes due for Wool ; and the Court held 
that the Subſtance of the Preſcription was 


gard there was a Fault in the Suggeſtion, 
(it not being ſaid that they had uſually 
paid, and which makes it iſſuable,) a Con- 
ſultation was awarded. See of 05 and 
Paine s Caſe. 1 Cro. 3 Cro. 363. Et vide ante 

And note; Uſe or Preſcription falls under 
the peculiar Cognizance of the Common 
Law, being a Matter iſſuable and properly 


ſuch Cuſtom, Ge. that the Court grants a 
Prohibition; ſo that if ſuch Cuſtom or Pre- 
7 5 ſcription 


be de- ¶ ¶ cription be not certainly ſnewn, no Prohi- | 

> 128, WMWSicion ſhall go, for that no certain Iſſue can 

r that Ne directed to be tried. Vide Plus pgpt. in 

Court, che Chapter of Cuffoms, &c. 1 

Sheep Not only the Tithes of ſuch Cattle, which Bauen Cattle 
from Wield a Tithe in Kind are to be paid; but dejafured and 


geſtion Mfalſo for the depaſturing ſuch as are barren /#4 
Part of stock, as for Horſes, Oxen, Bullocks, Ec. 
-uſton N depaſtured to be ſold in the Pariſh, where 
rant 2 Wthey are depaſtured. See Hetley 100. 3 Cro. 

e Par. 475, &c. And ſee Salkeld 655. That the 
Tithe Tithes for Agiſtment of barren. Cattle are 

> ano- WH due of common Right. Cumb. 403. 4 Mod. 

- Wool 336, and 340. Hicks and Woodſon. See the 


ſon of Caſe Paſt. in the Chapter of Cuſtoms, | &c. 5 


Therefore, after a Man hath paid the 


ſuing i tenth Colt, Calf, or Lamb, if he rears 
s ſug- any of the reſt, and fells them before they 
e Cu- yield Profit to the Parſon, or be uſed for 
Fleece the Plough, he ſhall pay Tithe of them. 
8 and Moor 90g, and 3 Cro. 475. and Het. 85. 
t held So of Milch - Cows, if, after they are 
n wa Bl grown old or otherwiſe, they be kept dry 
ot of and depaſtured as other dry Cattle, though 


but for one Month, a Tithe: ſhall be paid 
for them. And ſo it is if they are farted 
and fold. Hetl. 1000. | 1 

And if a Man doth buy Cattle, and feeds 


and and ſells them, he ſhall pay a Tithe for 
ante them, for that they cannot render any o- 
under ther Tithe. But it is otherwiſe of Sheep, 


for there the Tithe is to be paid of the 


perly Wool. | 1 „„ : 
» try And if a Man buys or breeds. Beaſts, No Tithe 
nts 4 and feeds them, and ſpends them in his 


Houſe, he ſhall not pay any Tithes for them. 
| Per 


"A 
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Per Cur. See 1 Roll. Abr. 647. W 
Coldsbo. 174. 3 Cro. 446. 

So if he, having paid Tithes of his Colts 
or Calves, doth rear any of the reſt, or 
buys others, to till his Land in the ſame 


| Pariſh; or doth rear Cow Calves for to 


Oxen to till 
the Laxd. 


_ Graſs. 


| Agifted. 


in the mean Time. 


bear Calves, or for the Dairy, no Tithes 
ſhall be paid for the Paſture that they eat 
 Hetley 85. See 1 Roll, 
Abr. 846. 2 Bulftr. 238. 1 Roll. R. 38. Mon 
909. 3 Cro. 702. 2 Brownl. 30. 

Nor ſhall 'Tithes be -paid for the Paſture 
of Oxen uſed to till the Land in the ſame 
Pariſh,” nor for the Paſture of Beaſts of the 
Pail at ſuch Time as they were milk'd, Gs. 
per Cur. 1 Roll. Abr. 646. 

Alſo no Tithes ſhall be paid for the Pa- 
* ſture of Horſes, when employed in Plough- 
ing or other Husbandry. 1 Roll. Abr. 646. 
Or if a Perſon keeps a Saddle Horſe for his 
Pleaſure, no Tithes ſhall be paid -for his 
See 1 Bulſtr. 171. Hetl. 94. 1 Vente. 
1 
But though Oxen, Cc. have been uſed 
to the Plough, yer if they are afterwards 


fatted in Order for Sale, Tithes ſhall be paid 


for the Agiſtment of ſuch Oxen, or other 


Cattle, durin ing the Time they were gra- 
I 


Note. 


in order to be ſold, not- 
had been formerly uſed 


zed and fatt 
withſtanding they 


to the Plough; for the Reaſon of their Diſ- 


charge now ceaſes, they being become no 
Way beneficial to the Parſon in any other 


Tithes; adjudg'd in the Caſe of Sandys v. 


See Parliament Caſes 


For 


Eaſimond, in Scacc. 


192, Sc. & infra, 
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90g. For the Advantage which the Parſon is Ratio. 


Colts ſuch Cattle, by improving the Lands in 
„ or the Pariſh, whereby his Tithes are to be in- 
ſame creaſed, is the Reaſon of the Diſcharge of 
T to the Tithes of ſuch Cattle. 11 

ithes And therefore, as I conceive, if one 


ſuppos'd to have by the Labour, Oc. of 


breed up Cattle for the Plough, c. but 


eat or tn 
* hath not any arable Land within the ſame 
or Pariſh, whereupon to employ thoſe Cattle, 
but employs them in another Pariſh, ſuch 
ſture Cattle ſhall pay Tithes to the Parſon of 
ame Pariſn where they are depaſtured., See 
the Hardr. 1 84. Holdbeech v. Whadcock, in acc. 
8. And in like Manner it has been held, that 
if a Horſe be kept to carry Coals, Cc. for 

pa- Hire or other Gain, Tithes ſhall be paid 
vgh- br his Paſture. And if, when the Cale is 
646. bo, the Owner doth ſurmiſe, that he is kept 
his for the Uſe of Husbandry, the other may 

his alledge that he is kept to carry Coals, and 
tr. the Allegation is trayerſable. And ſo, if Trae 
the Owner alledge that dry Cattle are kept 1 
iſed for the Plough, this is traverſable; and 55 ? 
zrds other may alledge that they are kept for 

aid Sale, without that that he keeps them for 

her the Plough. See Hetl. 93, 94. * | 
ra- And note the Caſe of Swales v. Lowtber, Cary aeifed 
zot- 77. 5 M. z. 5 Mod. 96,97. vis. A. had a in one Pariſb, 
ſed IM Houſe and a great Farm of Arable Land in 4 plowing 
iſ. le Pariſh of Kippax, where he dwelt ; and“ tber. 
no Mil five Acres of ploughed Land, and 

her MW forty Acres of Paſture in Suillington, upon 

v. which Paſture he fed his Cattle which were 

ſes employed in Husbandry, in the Pariſh of 


hippax. | | | 8 
The | 
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ps. 

bl 5 The Parſon of / Sinllington libelled- for 
14 uk for the Agiſtment of the Cattle there, | } 
14 and thereupon the Defendant ſuggeſts, tha þ 
if by the Cuſtom of England, no Tithes' ought i t 
1 do be paid for the | Agiltmenr of Cattle eg v 
il See Cro. El. for Plough or Pai t 
ö | _ PN B., And it was moved for a Prohibition, h 
41] N Rol. that the Plaintiff cannot libel for the Ait. p 
645, 660. ment of Cattle, but only for ſuch as ar: 8. 
6 2 Cro. 576. fed in the fame Pariſh and not elſewhere, 0. 
F f Moor 910. and that the Paſturage of Cattle uſed for as 
5 Husbandry in the ſame Pariſh, is not titha. fo 
1 dle, becauſe the Parſon has Tithes for then ot 

4 in another Kinc. 

On the other Side it was ſaid, that the v 
Parſon is to have a Profit wherever the Px fo 
riſhioner hath any Benefit; (a ſtrange Do T 
ctrine,) and that he is an Inhabitan in 
wherever he harh Land. th 
Curia. But the Court would not grant a Prob. 65 
bition upon the firſt Motion, but gave the for 
Defendant Leave to mend his Suggeſti jon, Ibi 
by adding that he had Arable Land in Sni. 11 
lington, and did exerciſe Husbandry there | 
And it was ſo amended. Ti 
And afterwards in Michaelmas Term it 2½ 
was moved again, and the Court were then f 
of Opinion, © That if the Cattle depaſtu- Pai 


© red were not for ploughing the Land in WW nor 

© the ſame Pariſh where they are fed, he ſhall BW Ma 

© pay Tithes though they plough in "another ſide 

* Pariſh ; and if he had more Cattle than pai 

© he employed for the Plough in the ſame 1 

_ © Pariſh, he ought to pay Tithes for them. ' Ml ſuc! 

Nut they ordered the Defendant to make BI Nig 
* to aſcertain the Fact. 

| 1 - Upon 
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1 for Upon a Suit for Tithes of dry Cattle, to Tithes paid in 


there; have 2 Prohibition the Surmiſe was, that Le, Parti- 

» that i he uſed to pay the tenth Sheaf of Corn, E 

ought the tenth Cock of Hay, the tenth Fleece of Sion of other 

kept WJ Wool, the ſeventh Calf, the Parſon to Pay Things. 
chree half Pence, and the eighth Calf, if 

ition, The had Eight, and the Parſon to pay a 

Agiſt. Penny, and fo to Ten; and if he had under 

1s are Seven, to pay only a Half- penny for every 

here, i one; and after the ſame Rate for Lambs 

d for and Colts; and that this was in Satisfaction | 

tiths- for the Tithes of dry Cattle, and for all 

then other Tithes of Corn, Hay, and Cattle. 1 

And the Opinion of the whole Court Surmiſi i- 

it the was, that this Surmiſe is not ſufficient, /*ffcienr. 

e Pa- for that which he uſed to pay is but the 

& Do BW Tithes in Kind, and therefore cannot be 

vitant in Satisfaction for the Tithes of other Things 

141 than themſelves. Moor 454, 909. 1 Roll. Abr. 

we 651. But if it had been only for dry Cattle 

e 


for Plough and Pail, it had been good, 

tio Jbid. and ſee 3 Cro. 446, 475. Coldsbo. 147. 

Si 1 Roll. Abr. 651. | 

here: See alſo 2 Salk. 6579. That Payment of 

ithes of one Specie, cannot be a good 

m it Modus for all Tithes. = | 

then And ibid. 656. That a Modus to pay a 

aſtu- BY Part of the very Thing that is Tithe, is 

nd in BY not good, unleſs it be payable in another 

> ſhall BY Manner (whereby the Parſon has ſome Con- 

other fideration for the Reſidue of the Tithes not 

than BY paid.) ny 3 

ſame Therefore to pay a whole Meal's Milk 71te-Mikk. 

em. i ſuch a Day, and ſo every ninth and tenth Vide ante. 

make BY Night and Morning, 7 1 ſuch a * in 
1 eu 


— 
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Lieu of all Tithe-Milk, is ill. See 2 Salk. 
656, 6517. Goldsbo. 147. Vide poſt. © 

So when a Surmiſe was of a Uſage to pay 

a Penny yearly for every Milch Cow, and 

an Half-penny for every other Cow, and 

an Half-penny for every Mare, in SatisfaQi. 

on for the Tithes of all Cows, Horſes, Steers 

and other Cattle, it was adjudged inſufficient 

for the Reaſon aforeſaid. Moor 911, &c. 


. T4 SH, 

Cheeſe in Dif- * if the Uſage hath been, that they 
— F who have Milch Kine in the Pariſh, have 

2 paid nine Cheeſes yearly at a Day certain, 

in Diſcharge of Tithe- Milk and fatting Cat- 

| tle, this may ſerve for a good Surmiſe, be- 
cauſe the Cheeſes are made by Labour, 
and are thereby become Things of another 
Nature than the Milk was. 1 Rol. Rep. 62. 
2 Bulſtr. 238. „ * | 
Cattle fd on And note; for aſcertaining the Payment 
large Com- of Tithes of Cattle fed or depaſtured on 
mam, &c. large Waſtes and Commons, where the 
Limits and Bounds of Pariſhes are not 
well known, and which Waſtes and Com- 
mons may lie within feveral Pariſhes, it is 
enacted by the Statute 2 & 3 Ed. 6. c. 13. 
za⁊lãgs follows. „ 8 
Stat. 2 & That all and every Perſon, which hath 
3 Ed. 6. or ſhall have any Beaſts or other Cattle 
. ©-tithable, going, feeding or depaſturing in 

© any Waſte or Common Ground whereof 

© the Pariſh is not certainly known, ' ſhall 

d pay their Tithes for the Increaſe” of the 
© faid Cattle ſo going in ſuch Waſt or Com- 

© mon to the Parſon, Vicar, Proprietory, 

4 17 5 6 Portio- 
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The Law of Tithes, &c. 


' © Portionary, Owner, or other their Fer- 


© mors, or Deputies of the Pariſh, Hamlet, 


Town, or other Place, where the Owner 
© of the ſaid Cattle inhabiteth or dwel- 


6 leth ?. 
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But notwithſtanding this Statute, if by Cuſtoms con- 


of Cattle depaſtured and kept upon any 
fuch Waſte or Common, where it is not 


known within what Pariſh the ſaid Waſte or 


Common lies, hath been paid to the Parſon 
of any Pariſh, Sc. ſuch Cuſtom or Pre- 
ſcription ſhall not be taken away, by the ſaid 


Clauſe of the Stat. ſupra. But the Tithes 


ſhall be paid to ſuch Parſon, Sc. according 
to ſuch Preſcription. See Savil 60. 


Preſcription, 'Time out of Mind, the Tithes tinus. 


But a great Doubt has been, whether Cattle for 


Cattle for the Plough, Pail, and Saddle, 
ſhould be accounted Tithe-free, without a 
Surmiſe of ſome Cuſtom for it? And Ri- 


that a Surmiſe (of a Cuſtom) ought to be 


made, and that he had ſearched the Books 
and the Book of Entries, and found that | 


ever ſome Surmiſe is made. 

But Croke replied, 'That in the King' 8 
Bench he had twenty Times ſeen Prohi- 
bitions granted in ſuch Cafes, without an 


ſuch Surmiſe; that is, to Suits i in the Spi- 
ritual Court for Tithes for Saddle Horſes, 


and Young Cattle kept for Plough and Pail. 
Hetl. 94. 
And it is ſaid by the Lord Ch. Baron 


Hale, that of common Right, no Tithes 


are due for Cattle bred for the Plough and 
Pail, to be uſed in the me Pariſh, | Bur if 


Plough and 
2. Pail diſchav- 
ged of common 
Right. 
chardſon, in Thoruhill's Cafe in Hetley, held, 


JToung Cattle. 


of 


Hardr. 184. 


But although ſu 


* 
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they belong to another Pariſh, Tithes are 
due for them; and of that Opinion was the 
whole Court of Exchequer. Paſ. 13 Car. 2. 


ch Cattle as aforeſaid be 
Tithe-free, Sc. of common Right, without 


any Cuſtom or Preſcription for it, yet on 


the other Hand, if the Parſon can preſcribe 


to have Tithes for young Cattle whilſt 


rearing for the Plough and Pail, as to have 
yearly one Penny, or the like, for each 
of them, this is good; bur not without a 
Cuſtom for it. Per Hutton and Tehverton 
only preſent. Hetley 85. | 
And note; Tithes o 


f Agiſtments and 


barren Cattle. Herbage of barren Cattle are due of com- 


Tithe 


A 
pon” ace 


mon Right, and where Tithes are due of 
common Right, a County or Hundred 
cannot preſcribe in a non Decimando. Contra 
if Tithes are not due of common Right; 
for there a Country or Hundred may ſo pre- 


ſcribe: See the Caſe of Hicks and Woodſon. 


2 Salk. 655. 4 Mod. 3 


ner 560, 561. 


_ The Tithe of barren Stock. tithable is to 
when payable, he yielded (if no Cuſtom varies it) when 
they be fatted and ſold. For it is not Rea- 
that the Parfan ſhould have- the Profit 
S re- 


ſon 1 
of them, before the Owner himſelf ha 
ceived. Hetley 93. 

And if they are 


. 


to be to both tt 
Popham 197. 


e Pa 


7 
"- Ag; 


9 


** 


2 


- 


36. Cumberb. 403. Kin- 


kept in divers Pariſhes, 

after they are bought, or during the Time 
of their breeding or rearing, the Tenth of 
the Gains if bought, or Value if reared, is 
rſons proportionably. 


But 


The Law of Tithes, &c. cox 
But note; on the Rearing it can be on- 
ly the Tenth of the clear Gains; and quere 
| what that may amount: to, or how to be 
computed. And ſee touching ſuch Appor- 
tionment of Tithes, ante Chap. 2. 
The Occupier of Land is not only to pay Occupler or 
for his own Stock depaſtured upon his Land, — 
but alſo for the Stock of other Perſons there- 2 
on fed or maintained. 3 Cro. 475. Im, &c. 
And therefore, if an Inn-keeper doth agiſt 
the Horſes of Travellers or Strangers on 
his Lands, he ſhall pay Tithes for them; 
for otherwiſe it is ſaid, the Owner of the 
Land would make a -Profit of his Land, 
and yet defeat the Parſon of all the Tithe 
thereof. See Hardr- 38. . | 
| Yet if any Man, having Lands in a Pariſh, Horſes 
ſhall rent out his Lands, reſerving the run- 
ning of his Saddle-Horſe therein, no Tithes fo, Saddle, 
ſhall be paid for the Graſs he eats, by _ 
Mountague, Croke, and Dodderidge ; contra 
Houghton, who held that for all barren 
Beaſts, Tithes ſhall be paid, except for 
| ſuch as be for Husbandry only.) I Roll. 
Abr. 641. Laurkin and Wild's Caſe. 
Quære of thoſe kept for Pleaſure only? 
as Hunting-Horſes, &c. For it ſeems no Hung, 
Tithes can be due for ſuch Beaſts, where- 
of no Profit is made by the Owner. Vide 
n | | 
But if a Horſe be kept for Sale, it ſeems Sau, &c; 
Tithes are to be paid for him, i. 6. accord 
ing to the Profits made on the Sale, Charges 
deducted, Ec. Vide {#pre: | | 
And to be excuſed from Payment of 
Tithes for ſuch Horſe, Ec. it muſt be averr'd 
3 H 3 5 | and 


* 


10 The Law of Tithes, &: | 


Saddle-Horſes, 


By ubom pay: 


and prov'd, that the Horſe is uſed for La- 
bour; or kept for Pleaſure, as for Hunting, ⁵⁶ 
Se. Popham 126. 1 Rol. Abr. 647. 2 
- In a Prohibition the Caſe was, A. the 
Defendant being Parſon of D. libelFd in the 
Spiritual Court againſt B. inter af for the 
Herbage of depaſturing his Geldings; who 
there ſhew'd, that they were his Hackney 
Geldings, which he kept for his Pleaſure, 
and for himſelf and his Servants to ride 
upon, being his Saddle Horſes ; and this 
Plea being there refuſed, he therefore pray'd 
a Prohibition. De et I, | 

And the whole Conrt were clear of Opinion, 
That here was good Cauſe for a Prohibi- 
tion, for that theſe Horſes are not tithable, 
neither is any Tithe-Herbage to be paid 
for them : But it would be otherwiſe if | 
employ d in Labour for Gain, or bought (or | 
bred) for Sale; for of theſe he ought to an- 
ſwer to the Parſon for their Herbage, but 
not- for the Herbage of his Geldings, by 
him kept and uſed only for his Pleaſure. 
But had it been for working, or for Cattle 
bought and fatted to ſell again, there Al- 
| lowance is to be made for their Herbage, 
becauſe a Profit does come in by them : But 
the Caſe is otherwiſe of Saddle-Horſes ; and 
the whole Court agreed, that a Prohibition 
ſhould go. See 1 Bult. Pothill v. Mary. 

It has been lately held per Cur, that 
Tithes for Agiſtment of Cattle are payable 
by the Owner of the Cattle, for the Cattle 
take the Profits and Herbage of the Soil; 
and ſo it is in the Caſe of Commoners, 


Nor 


a , eee os iis 


4 A = kid ov tm ke, + oe A oo ;, vi 


s. Xx@«. A fs gut, 


” 
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Nor can it be ſaid, that the Profits are Owner of the 
taken by the Owner of the Soil; (Qs.) and Cite, or O- 
yet the Lord Chief Baron Haie ſaid, that 1%  * 
the Owner of the Soil might pay them ; | 
but clearly, the Agiſter is compellable to 
pay them. Hardr. 184. and fee ibid. 35. 
where tis ſaid to be held in Face and Cauge's 
Caſe there cited, that Tithes for the Agiſt- 
ment of Cattle, ſhall be paid by the Occu- 
pier of the Lands. | 
To the Queſtion, How the Tithes for How t be 
Agiſtments are to be paid? The Anſwer is, Paid; Cuſtom. 
That if there be any Cuſtom in the Place, 
that muſt be obſery'd to direct the Manner 
of the Payment : But if none, then the 
tenth Part of the Money to be receiv'd by 
the Agiſtment, is to be paid to the Parſon. 
 Popham 197. 88 15 n 
And by Hale Ch. Baron, Tithes of Bar- Of Barren 
ren Cattle are de Communi Fure according Cattle 2 s. per 
to the yearly Value of the Land, after the Fand. 
Rate of 25. in the Pound per Ann. for that 
they cannot be otherwiſe valu'd or account- 
ed for, becauſe the Profits of the Lands, for 
which they are -paid, are perceiv'd by 
Mouths of Beaſts. Hard. 184. 

But by Cuſtom or Preſcription, the Tithes 
for ſuch Cattle (or Agiſtments) may be 
paid in another Manner, as by the Acre, 
or ſo much Money, Oc. for all manner of 
Cattle Barren, and for the Plough and Pail. 
Hard. ibid. | 8 7 ith 
So in an Engliſh Bill in the Exchequer- Engliſo Bil. 
Chamber, againſt an Innkeeper, who depa- 
ſtured Travellers Horſes, for which there 


was no cuſtomary Payment, and the Value 
"MES of 


of the Land depaſtur'd was proved to be 
30 . per Ann. The Court was in Doubt 
what Decree to make for a certain Rate to 
the Parſon, it not being aſcertain'd by any il 
Cuſtom. But they conceived, that they 
ought to have a Regard to the Value of 
the Land, and allow 2s. in the Pound. 
And they agreed clearly, that Tithes are pay- 
able for ſuch Herbage eaten by the Mouths 
of 'Travellers Horſes. Hardr. 35. See alſo 
the Caſe of Buſh and Riſpley in Chancery, 
| Mich. 22 Car. 2. 1 Chan. Caſes 187, touch- 
ing Rate-Tithes, c. at the End of this 
| Chapter, and Chap. 4. | 12 i 
No Tithes fo And whereas it is ſaid, that Tithes are Wn 
Aziſtments in to be paid of Agiſtments ; yet this is not 
After-Graſs. to be underſtood of Cattle agiſted in the | 
"FX Aft er-Graſs of a Meadow, that has paid | 
Tithe-Hay. 2 H. 4. Rot. Parl. 93. 1 Rol. 
Abr. 641, D, Ws 
Therefore, where an Innkeeper has paid 
the Tithe-Hay of certain Lands, and for the 
Reſidue of the ſame Year depaſtures there. 
on the Horſes of his Gueſts. (or others) no 
Tithes ſhall be paid for ſuch depaſturing ; 

peer Cur. 1 Rol. Abr. 641. T1241 
Preferiptian. Alſo, if an Innkeeper preſcribes, that in ne 
: Conſideration he, and all others, whoſe E. 
ſtate he hath, Sc. have paid Tithes of Hay 
and Grain growing upon the Land apper- 
taining to his Inn, and hath paid Tithes of 
all his own Beaſts depaſtur'd on the ſame 
Lands, that they have been Time out of ne 

Mind diſcharg'd of the 'Tithes of the Hor- 
ſes of their Gueſts agiſted in the ſaid 
Lands. | WS ; 5 | 
This 


The Law of Tithes, &c. 105 
This was held to be a good Preſcription : P 
or by ſome twas held to be only a Perſo- Tie. 
n Tithe ; and by others, that no Tithes 
ee due by the Common Law for ſuch A- 
iſtment, without a Cuſtom to ſupport it. 
Rol. Abr. 641. 8 | 
But Mr. Wat ſon thinks this Caſe not Law, 
d that the Reaſons here aſſign'd are not 
rue, viz. That it is only a Perſonal Tithe, 
r, that no Tithes thereof are due de Jure, 
ithout a Cuſtom. Ergo Quere. art 
And it muſt be confeſs'd, that in the 
aſe ſupra, no more is alledged to be paid 
han ought to be paid of common Right; 
Ind that thoſe Payments cannot diſcharge 
ch Lands as yielded not to the Parſon ei- 
er Tithe-Corn or Tithe-Hay. For Tithes 
aid of particular Things in Kind, cannot 
e in Satisfaction of other Things. Vide 
„„ 125 = 
And when, upon a Suit for Tithes of A- Payment for 
iſtments, the Defendant in the Spiritual Milch Beaſts, 
Fourt pleaded, that he had always paid 12 3 agg, | 
Pence by the Year for every Milch Cow Beaſts. 
zoing on ſuch a Paſture, and that for this 
Payment he had been diſcharged of the Pay- 
nent of Tithes for all Agiſtments in that 
and; 'twas held by Popham, that this Pay; 
nent of Money for Milch Beaſts ſhall not 
liſcharge from the Payment of Tithes for 
ther Beaſts. Goldsb. 147. vide ante. _ 
But if he had preſcribed, that he had paid 
ne Penny for all Cows and Beaſts agiſted, 
hat, peradventure, had been good ; per 
r, ibid. and ſee 3 Cro. 446, 475. 1 Rol. 


(br. 651, Moor 911. 2 Salk. 656, 657. 
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Ach Cows, 


| Bees, and 
— Orchards, 


Pigs. 


No Tithes 4 
Creatures Fe- 
ræ Naturæ, 

evithout a Cu- 


fm 


Deer. 


for ſuch Milch Cows, Bees, and Orchard; 
and this ſeems to be allow'd as good. Pi 
when ſold, of their Young, #. e. Tith 4 


there be but nine, or any Number unde 
Ten, in one Year, the Parſon can have ni 
Tithe thereof in Kind for that Year, with 


Years together, take this Tithe in Kind, aff 
was held, per Cur', Mich. 7 Fac. C. B. Sl 


the Owner of the Soil, as Deer, Hares, Co 3. 


that no Tithes are due for them, becaul 
they are Fere Nature. Hetley 147. a 
| 6 = the 


Lhe Law of Tithes, &c. 

See alſo the Caſe of Smithſon v. Dodſn,® 
Mich. 11 Geo. 1. in Chancery, ( New Caſa 
in Equity 117.) where a Cuſtom is preſcri-M 
bed to pay three Half-pence per Ann. fr 
every Milch Cow, one Penny for even 
Swarm of Bees, and 694. for every Orchati 
within the Pariſh, in lieu of all Tithes there, 


poſtea, towards the End of the followinM 
Chapter. 8 v8 | | 

Quære if any Tithe be due for Hog 
except of the Perſonal Profits of their Bacon 


Pigs. | 1 
Of young Pigs, (as of Calves ante) lM 


4 


out a ſpecial Cuſtom for it. But, in ſuch ij 
Caſe, he muſt either take his Tithe pro Ra ur 
in Money the ſame Year, if there be a Cu 


ſtom to take it ſo; or elſe he muſt tary 1 
till the next Year, and ſo reckoning boti 


* 


Rep. Can. 430. Fs i 

But we muſt obſerve, that, beſides tho 
Domeſtick Beaſts before ſpoken of, then 
are other Beaſts fed upon Lands which mal 
take the Paſture thereof, and be a profit u 


nies, and the like. or 
And as to Deer, tis expreſly adjudg or 


— 


Dodſan, e ſame Reaſon holds in the Caſe of Hares. : 
7 Caſe: N 91.cre the Cuſtom of Buerly Warren in 
preſcri- N iſbire, wherein Hares are kept as tis Hares. 
fun. for d for Profit; and if Tithes are not paid 
eben ereof by Cuſtom ? TO 
Orchard And as to Conies, it is held that theſe cones. 
s there ing alſo Feræ Naturæ, no Tithes can de 
chards; e be due for them. But there may be 
yu ches paid of them by Cuſtom. See for 
llowinWis, 1 Rol. Abr. 635, ſeveral Caſes. See 

Wo Hetley 147. Bendl. 144. Hardres 188. 
r Hog; Keb. 602. | EE,” 
r Bacon But altho' the Law be clearly ſo, yet we Objeftion. 
- Tirb Wd it to be vehemently complain d of, as very atlon 363. 

rd upon the Parſon ; for that ſuch Beaſts ' 
ante) He away the whole Profits of great Par- 
r _ 1s of Land, and yield an anſwerable Be- 
have u efit to the Owner; and that ſometimes 
r, with rable Lands are turn'd into Conygrees 
1 ſuch nd Parks, which is not only grievouſly 
ro Rau urtful to the Parſons in whoſe Pariſnes 
e a ci heey lie, but alſo to the Common-wealth, 
ſt tar a therefore deſerves no Favour. * 
1g bod But merhinks an eaſy and modeſt Anſwer 
Lind, hay be given to this Complaint, beſides 
B. Sa hat may be urged from the Reaſonableneſs 
Woth of the Common Law, and of Cuſtom, 
es thokWh this Particular, vis. _ 5 
» then Fir, That the Lands uſually ſo employ'd 
ch mare generally waſte and barren, or elſe the 
profit 10888 ord's Demeſnes, and encloſed for the Pre- 
es, Co krvation of the Game; which were either 


wy 


r the Suſtenance of his Family, or elſe 
djudg er his Pleaſure and Delight; in both which 
becauiſaſes, no Tithes de Jure are due, or ought 
Ani be paid, | 7 

the | And 
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And Secondly, Tho' Arable Lands have, E | 
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in ſome few Inſtances, Been of late turn d pf a 

into Parks, Ec. yet there is always ſome n t 
Proportion of Tithes, equal to what was he 

formerly paid, reſerved to the Parſon by Fran 

the King's Grant. And conſidering on the han 

other Side, the vaſt Quantity of Parks, No, 

Waſtes, Common, Cc. of late turn'd into f -4 

Arable, and Tithes thereof paid in Kind, ii MW B. 

is conceived, that the Clergy of Englaul Parti 

have little Ground for the above Com. arge 

| A „ lac 
Of Feels di- And as of Beaſts of Profit, ſo of Fowls, . 
meſtick, as Ci. e. ſuch as are Domeſtick, and not Fere WW Ro 
_ _ Nature) Tithes are to be paid, as Geeſe, WM 'T 
25 Hens, Ducks; and ſome think Turkies ridg 
ought to be added. * all 
Of rh. But I find it affirmed per Curiam, in 5 t 
n 


Houghton and Prince's Caſe, Moor 599. That 
Turkies are to be rank'd amongſt Things WE oun 
that are Fere Nature, and for that Reaſon, | 
both they and their Eggs are there affirmed | 
to be Tithe-free. | | 
How titheq, Now, the Manner of tithing theſe Foul 
by Eggs, or is either by paying the Tenth Egg, or the 
Lowng. Tenth of their Young ; and where the 
Tithe of the Eggs which come of any 
Fowl is paid, no Tithe of the Young is to 
be paid; and econtra, where the Tithe of 
the Young is paid, no Tithe of the Eggs is 
due. So reſolved, 1 Roll. Abr. 642. 
Modu. Dis alſo ſaid to be a good Modus for 
Tithe of Eggs, to pay 30 Eggs in Lent for 
all Tithes of Eggs. 1 Roll. Abr. 648. 
Geeſe and And when a Prohibition was pray'd to 2 
Feathers, Suit for the Feathers of old Geeſe 1 
15 an 


he Law of Tthes c. 


"of 


he Tithes of Geeſe and Feathers ; it was 


vas 

by Weranted accordingly ; for that it was more 
the an the Pariſhioner was otherwiſe bound to 
ks, Wo, to keep a Gooſe feather'd till the Firſt 
nto f Auguſt. 3 Keb. nog. | 


Lace inclos'd, becauſe they are fere Natu- 
ce, and ſtill remain ſo, tho under Reſtraint. 
Roll. Abr, 636. LED "SN 


on that they are Fere Nature. Moor 599. 

And if they lay Eggs, and breed their 
dr Young. | | 
Alſo Pidgeons ſeem to be Feræ Nature, 
tho* it is made Felony by Statute, to take 
hem out of a Dove-Cote) and therefore no 


ily, For then they are for the Mainte- 
ance and Support of thoſe who labour in 
cher Things whereof the Parſon hath the 
Tithes. See 1 Roll. Abr. 644. ' Hetley 27, 
nd 1098-5: 0 5 

So if a Man doth maintain a Family, and 


'oung Pidgeons are bred, no Tithes ſhall be 
aid of thoſe. that are ſpent in his Houſe, 
c. 1 Roll. Abr. 644 e 


I Ind alſo of the Young, ſuggeſting a Modus 
f a young Gooſe with the Feathers, paid 
r the firſt Day of Auguſt yearly, in full of 


Y oung, no Tithes ſhall be paid of ſuch Eggs 
Nor Pidgeons. 


Tithes ſhall be paid of them, eſpecially if 
hey be ſpent in the Owner's Houſe, or Fa- 


ath Pidgeon-Holes about his Houſe, where : 
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Bur no Tithes are to be paid of Pheaſants, nu Fers 
Partridges, or the like; whether they go at Naturs, xe 
arge, or be taken, clipped, and kept in a 7ithable. 


"Tis alſo ſaid, that if Pheaſants, or Par- Pheaſants, 
ridges, . are made tame, c. yet no Tithes Partridges, 
all be paid for them, upon the ſame Rea- & 
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| Perſonal 
Titbes. 


| Egg 
Bees. 
Fiſb. 
Fowl. 
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And yet *tis there ſaid, that by Cuſton 
Tithes ſhall be paid of Pidgeons ſpent i ina 3 


HFouſe, tho? no Tithes are due for em ? 


Common Right. And it ſeems to be ad-. 
judg'd in one Stontfield's Cafe. Paſ. 28 Car. : O 
B. C. That no Tithes are to be paid for / 
Pidgeons, unleſs it be * Special Cufton, 
See 2 Mod. Rep. 77. | | 

But tho Pidgeons may in ſome Reſpeds | 
be ſaid to be a Kind of Mixt Tithes, yet in 
others they are rather to be efteem'd Perſo. 
nal, becauſe of the Perſonal Labour and 
Care that attends 'em 

And *tis certain, — Pheaſants, partridge, 
and all other Creatures that are Fere Nats 
re, and acquir'd only by Art, and Labour, 
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are merely Perſonal, and ſo are their Young. 4 
Alſo the Eggs of all Fowls, whether Do- F 
meſtick, or Fere Nature, ſeem to be a Per- 
\ ſonal Tithe ; and the like of Bees and their 4 
Swarms ; and of Fiſh, taken either in the ( 
Sea, River, Pond, Sc. . 
Note, That of Fowl taken by a Tault- 7 
ner, or Gentleman who hawks for his Plc < 
ſure, no Tithes ſhall be paid. But if a 
Fowler kill Fowl, and make a Profit of ; 
them, it hath been held, that he ſhall pa 
a Perſonal: Tithe for them; and BY TN 
Car. 1. it was adjudg'd accordingly. W 
Rep. Canon. 408. neral. 
But concerning the Tithes of Fiſh, and in pat 
of the ſeveral Kinds of Beaſts and For {of a 
for which, only ' Perſonal Fickes are mn treat 
ſee the following Chapter. and v 
10 ſo cal 
c HA? vuntur 


s 
F 


4 


and 
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CHAE I: 


ar. WOf Perſonal Tithes, their Defe- 


nition, Nature, and Kinds, as 


of Tradeſmen, Servants, &c. 
Of Mills at large proved to be 
Perſonal. Of Fiſhing, Fowl- 
ing, and Hunting. Of Crea- 
tures feræ Naturæ, as Bees, 
Contes, Deer, Doves, Geeſe, 


Pheaſants, Turkies, with their 


Products, viz. Honey, Wax, 
Eggs, Toung, &c. As alſo of 
Oblations, Obventions, Offer- 
455 Tithes of Marriage 


Goods in Wales, and Mortu- 


* the foregoing Chapters we have ſome- Perſona! 
what largely diſcourſed of Tithes in Ge- Tithes, 

neral, and alſo of Predial and Mixt 'Tithes 
in particular ; and therefore (in Purſuance 
of a Natural Order) are now to proceed: to 
treat of ſuch Tithes as are called Per/onal ; 


which, according to the Canoniſts, are 


ſo called, quia potius in reſpeu Perſone ſol- 
vuntur quam Rei. Vide Deg. 338, 339. 


* Theſe 


Deßned, &e. "Theſe, as is ſaid before, are the tent 
Part of the clear Profits, which ariſe by 
the honeſt Labour, Art, or Induſtry of 
Man, imploying himſelf in ſome lawful | 
Work, Artifice, or Negotiation ; as by fol. 
lowing any Trade or Occupation, as Car. 
penter, Smith, Maſon, Butcher; or by Buy. } 
ing and Selling, as Merchant, Retailer, 
| Grocer, Druggiſt ; and the like of Fiſhing, 1 
Fowling, Hunting, Ec. if ſuch Imployment 
are uſed for Gain, and not for Pleaſure | 
only. See 2 Iuſt. 621, 657, 649. 1 Rall. 
| om FE Shs 
Canon Law And by the Canon Law, every one who 
— uſes Buying and Selling, Ec. ought to pay 
27H. 8. 4 for a perſonal Tithe, a Tenth Part of al 
32 H. 8. his clear Gains, deducting his Charges and 
| Expences. And it ſeems that, at the 'Time 
of making the Hat. Artic. cleri (9 E. 2.) 
this was the general Cuſtom. ide that Sta- 
tute, and the Stat. 27 H. 8. c. 20. and 32 H. 8. 
Cap. 7. Sect. 1. But it ſeems this is now 
paid only in Offerings and Oblations. 
But the Law then was, and ſtill is, that 
if a Man buy Goods, Wares or Merchan- 
dizes, and do not fell them to Profit, or 
if he gives them, or makes uſe of them for 
himſelf or Family, there no Tithe is to be ty 
5 paid, becauſe no Gain is made of them. tro 
Stat. 2 & 3 After this came the Stat. 2 & 3 Ed. 6 
E. 6. cap. 13. which confirming the ſaid Acts of 
27 H. 8. and 32 H. 8. does more certain) 
direct the Payment of perſonal and other 
Tithes, Oc. vis. Ow, | 


That 
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«That every Perſon exerciſing Merchanunn 
c dize, Bargaining, and Selling, Cloathing, 
© Handicraft, or other Art or Faculty, be- 
© ing ſuch kind of Perſons and in ſuch 
© Places as heretofore within theſe forty 
© Years have been accuſtomably uſed to 
© pay ſuch perſonal Tithes, or of Right 
© ought to pay (other than ſuch as have been 
commonly Day-Labourers) ſhall yearly at 
© or before the Feaſt of Eaßer pay for his 
© perſonal Tithes, the Tenth Part of his 
© Clear Gains; his Charges and Expences 
according to his Eſtate, Condition, or 
© Degree, to be therein abated, allowed 
© and deducted. LO 

© Provided, That in all ſuch Places, where 
* Handicraftſmen have uſed to pay their 
* Tithes within theſe forty Years, the ſame 
© Cuſtom of Payment of Tithes is to be ob- 

* ſerved, and to continue, any Thing in 
this Act to the contrary notwithſtanding. 

And alſo Provided, that on Neglect or 
© Refuſal to pay, it ſhall be lawful for the 
Ordinary of the ſame Dioceſs, to call the 
© ſame Party before him, and by his Diſ- 
* cretion to examine him by all lawful and 
© reaſonable Means, other than by the Par- 
* ty's own corporal Oath, concerning the 
true Payment of the ſaid Tithes _ 

The learned Sir Simon Degg has obſerved, vide Degg, 
that this Act of Parliament reſtrained the p. 340. Ca- 
Canon Law in two Things, viz. Firſt, That n Law re- 
whereas the Canon was general, that all * 
Perſons in all Places ſhould pay their per- 
ſonal Tithes, this Act reſtrains it to lach 
Perſons only, as had accuſtomably uſed to 
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pay the ſame within forty Years before the 
making of the Act. And, N J 
Secondly, Whereas by the Eccleſiaſtical 
Laws they might before the making f 
this Act, have examined the Party upon 
his Oath concerning his Gain, this Act put 
a Reſtraint on that Practice, ſo that the } 

Party was not (by them) to be examined 
on Oath concerning his Gain, Sc. 

It might alſo be further obſerved, that 

this Act reſtrains the Clergy from exacting Be 


| perſonal Tithes from common Day-La- th 

bourers, a Practice too frequent both before 774 

and at the Time of making the ſaid Act, ma- ou 

Its Pratice ny Day-Labourers and poor Servants being Pri 
herein cen- ſued for ſuch Tithes in the Spiritual Courts, 

* by Reaſon of the general Words of the Ca- 

non before- mentioned. Re, inte 
And indeed the Diſputes and Difficulties 

that frequently aroſe in the Proſecution of uck 

thoſe Suits, induced even a Canoniſt to de- Tit. 

clare, He Decime perſonales magis di ficul- Pro, 

tate & ſubtilitate, quam utilitate exiſtunt. N 

Vide Degg ibid. that 


Not payable But now, by the expreſs Words of the beer 

Day-La- above Statute, no Perſonal Tithes are due paſt, 
Servants of the from common Day-Labourers, | 
Phueb, an And it has been alſo adjudged, that Ser- they 


in Huthandry, vants of the Plough ſhall not pay any Tithes N conf 


of their Wages; and a Prohibition was the 
granted accordingly, although the Libel A 
was only for a third Part of their Wages, ſtom 
leaving the Reſidue to be free. For as it prov: 

is there ſaid, by the ſame Reaſon that that 
Beaſts of the Plough ſhall be free from N Caſe 
Tithes, the Servants that attend the Hong 
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ſhall be alſo free. (And the like Reaſon 
holds for all Servants in Husbandry.) See 
1 Roll. Abr. 646. | 

Neither ſhall Tithes be paid of an Inn- 
keeper's Gains, viz. ; 1 5 

A Parſon libelled in the Spiritual Court 
againſt an Inn-keeper to have the Tithes 
of the Profits by him made of his Kitchin, 


that he made great Gain in ſelling of his 
Beer, having bought it for 500J. and ſold 


trafſcando he had gained 300 J. of which he 
ought to have Tithe. But upon Motion a 
Prohibition was granted. (For, as it ſeems, 
an Inu-keeper's Gains do not ariſe from ſuch a 
= Merchandizing, or Buying and Selling, as is 
intended by the Statute 2 & 3 Ed. 6. Beſides 
the Statute extends only to ſuch Perſons and 
uch Places as had been accuſtomed to pay ſuch 
Tithes for forty Tears before.) See 2 Bul- 
rode 1414. „5 

Nor can it be intended upon that Statute, 
that although ſuch perſonal Tithes have 
been ſometimes paid within forty Years 
paſt, that therefore they are due by Vir- 


tue thereof; but as the Act it ſelf ſays, 


they muſt have been accuſtomably, that is, 


the Act made. See Degg 


3 40. 


has been 


conſtantly 


Caſes, a Praxi poſteriore, by what 
2 
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Nor of an 
Inn-Keeper's 
Gains, &C, 


Stable and Cellar; and laid particularly, 


the ſame for 100017. and that Negotiando &9. 


Expoſition of 
2 bs 


conſtantly paid for forty Years next before 


And if it be demanded how ſuch accu- Cuftom befor 
ſtomable Payment muſt, or can now be the 48, pro- 
Wproved, forty Years before the making of *4 Parte 
that Act. The Anſwer is as in all other like “ 


1:6 The Law of Tithes, &c. 


conſtantly done all the Time of Memory, l - 
ſince the ſaid Act. Vide ibid. - 

Perſonal It is before obſerved, pag. 10. That no 5 
Tithes not of Perſonal Tithe is due of common Right, | 
commonRight. and therefore muſt entirely depend upon 1 
Cuſtom, or particular Statutes, as that of hf - 
Ed. 6) ſupra, and other ſubſequent Statutes, o. 

/ 48.58 31: 3.6, 6. and '1.6e0.1.-6-.0, þ 1 

which ſee hereafter. 1 Wc 

Quzreof It is likewiſe remarked, pag. 19. That it 
Mills. is queſtioned in our Books, whether any WM , 

Tithes are due for Mills, or not, &c. Vid . 

ibid. 3 : 

Now to clear that Doubt, if poſſible, I > 

let us conſider the following Caſes and 4 
Arguments, with Reſpe& to Mills, viz. 6 

 Corn-Mills, Fulling-Mills, Paper-Mills, Ge. —4 

Corn- Milli, My Lord Coke in his 2 Inſt. 622. ſays, ] 

Ke. that it was never judicially determined, 13 

that he knew of, whether any Tithes were | 


due for Corn-Mills; but for Fulling-Mills, the 

it has been held, that none are due; and Mil 

ibid. 621. it is ſaid the Tithes of ſome Mills Mil 

at leaſt, as Fulling-Mills, Paper-Mills, &c. are 

are perſonal. 85 5 | 

It was alſo ſaid by him, when Chief Ju- qc 

ſtice, and in the Seat of Judgment, that no ¶ Lab 

perſonal Tithes by the Stat. Ed. 6. were to imp 

be paid for Mills, but only where by ſpecial B 

Uſage the ſame had been (accuſtomably) Mill 

paid, to which the Court agreed. Sec Hor 

3 Bulſtr. 212. and 1 Roll. R. 405. S. C. 
Falling So when a Suit was in the Spiritual Court 
Mills, &c. for the Tithes of a Pulling-Mill, due 
] 


ſting that the Defendant did Full m_ 
oy i 


* 


each Cloth 25. whereof he demanded 


Land, he ought not to demand Tithes of 
ſuch Mills. For, per Curiam, Tithes are not 
payable of ſuch Things whereof the Gain 
comes by the Labour of Men, without a 
Cuſtom. See 2 Cro. 523. . 

This Caſe was ſo adjudged, Hill. 16 Jac. 1. 
B. R. and the Refokition ſeems to be 
founded on the expreſs Words of the ſaid 
Statute, i. e. accuſtomably uſed to pay. And 
yet in Mich. 11 Car. 1. in the ſame Court, 
it was reſolved in another Caſe, that Tithes 


Tithes; a Prohibition was granted upon 
this Surmiſe only, that by the Law of the 


by the Law are due of ſuch Mills; and a | . 
Prohibition was denied. 1 Roll. Abr. 641. erſonal. 


But note; this was under Archbiſhop 
Laud's Adminiſtration. | 
It ſeems to be admitted, that of all o- 


ther Mills beſides Corn-Mills, (as Fulling- 


Mills, Paper-Mills, Powder-Mills, Iron- 


Mills, Copper-Mills, Oc.) if any Tithes 


are due for them, they are meerly Per- 


ſuch Tithes muſt ariſe from the ' Perſonal 
Labour, Art, or Induſtry of the Perſons 
imploy'd therein. - 


The Law of Tithes, &c. =. 


| Mill forty Cloths weekly, and did gain by 


ſonal ; and the Reaſon is apparent, for that Ratio. 


But, as ſome have aid, the Tithes of Corn- Corn-Mitts 


Mills, whether driven by Wind, Water, /aid 10 be Pre. 


Horſe, or Hand, are not Perſonal, but ra- dial or Mixt. 


ther Predial or Mixt, and therefore that 
according to the Cuſtom of the Realm, the 
Miller ought to pay the Tenth Toll-Diſh 
for Tithes, x Roll. Abr. 656. 


I 3 


And 


Sed quzre. 
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nal Tithes where the Perſons audiunt diving 
E recipiunt ſacramenta. 


But the Au- 
#bor conceives 
them to be 
Perſonal. 


The Reaſons 
thereof. 


by the Authority of a very great Man in his N 
Profeſſion, viz. the Lord Chief Juſtice Holt, ; 


Pariſh) where the Mill is, and not where 
the Miller lives. 1 


his 2 Inſt. 621, and 652. and in divers other 


The Law of Tithes, &c. 


And this Opinion has been fince favoured | 


who in the Caſe of Gumley and Falkingham, 
Mich. 3 M. & M. B. R. argued it to be a 
Predial Tithe ; for that it was payable to the } 
Proprietor of the Tithes (or Parſon of the 


And to prove their being ſo payable was 
cited, Lindwood, Tit. de Decimis C. quan. 
quam verb. ſicut fani. That Predial Tithes 
were payable where they ariſe, but Perſo- 


But ſetting aſide the ipſe dixit of Lind. 
wood (which I conceive to be no Authority 
in this Caſe) I think an eafy Anſwer may 
be given to the Authority and Argument 
of 1 Roll. Abr. and the late Lord Chief 
Juſt. Holt. 

As to the Authority of the former, we 
have a greater to the contrary, viz. that 
of the | joan Chief Juſtice Coke, who in Br 


Parts of his Works, has declared the Tithe 2 
of Corn-Mills to be Perſonal. 5 Ti 
And as to the Argument of the latter, it ple 
may be proper to conſider, whether the Tithe Tit 
of Corn-Mills doth ariſe from the Corn 


poet „or from the Miller's Labour, or J 
om the Toll taken. | | 

Now it is admitted, it would be a Predial * 
Tithe, if it aroſe from the Corn ground: by 
But that having paid Tithe before, when it 1 


ſtood on the Prædium or Land from whence 
c | | — * 


c. The Law of Tithes, &. 119 
a it ſprung, it thereby diſcharged all the Du- 
” | e a Predial Tithe, and conſequently 


1 his : 

Holt, can never be charged again as ſuch. And 

ham, as to any other Tithe due by Reaſon there- 

be a of, the Rule is Decimæ de decimatis ſolvi non 

\the Doebent, and it is Repugnant to Law and 

the Reaſon, that the ſame predial Thing ſhould 

here pay Tithes twice, which can renew or grow 
but only once. 
Was And if ſuch Tithes are claimed, either by 7% oy , 

$3. | Reaſon of the Miller's Labour, or the Toll Reward for 

:thes taken, it is evident it muſt be as a Perſo- the Miller's 

5" nal Tithe. The Miller's Labour is admitted TAbour, &. 

— * to be Perſonal, and what is the Toll but a 

| Reward for that Labour? Which Reward, 

tab. whether paid in Money or Corn, is ſtill the 

Yrity ſame; it is a Perſonal Reward for a Perſo- 

may nal Service ; and conſequently the Tithe 

nent thereof being the Tenth of the Miller's 


Gains, can be eſteemed only as a Tithe 
meerly Perſonal, and no Way Predial. 
And as to Lindwood's Rule, it is certain 
hs it was none at Common Law; for it is a- 
, greed, that before the Second Council of 
Lateran, Anno 1120. People might have 
iche paid their Tithes, eſpecially their Perſonal 
| Tithes, to what Church or Miniſter they 
pleaſed. And the Reaſon of fixing the 
iche Tithe of the Toll to the Mill, was for that 
the Profit there aroſe, and there the Par- 
ſon might beſt demand his Tithes. 80 | 
| But the fixing the Tithe to the Mill, does Though payes 
dial not therefore make it Predial ; for the Mill %½ at the 
it ſelf is no otherwiſe Predial than any other Fe * 
1 it Houſe, which is nr ſo by Reaſon of the ' 
Land on which it ſtands, but the Tithe 
14 here 


-hief 
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here is not by Reaſon of the Land on | 


v1 
% 
: 2 y 


Which the Mill ſtands, nor by Reaſon of 


the Mill itſelf, but by Reaſon of the Gain 


or Profit made by the Miller. Ergo Per- ö 


ſonal. 


Duty or Payment either Parochial, Predial 


Adjudg'd not 
mee rly ſo. 


or Real. The Office, Imployment, Duty 


or Payment, ſtill remains Perſonal, and 


muſt be accordingly ſued for and demand- 
ed. Vide infra. | 

Beſides it has been adjudged, that Tithes 
of a Corn-Mill are not merely Predial, as 
in Goodwin and Smith's Caſe. 1 Roll. Abr. 
652. where for two Meſſuages, and two an- 
tient Water-Mills to grind Corn, the Owner 
had uſed Time out of Mind to pay the Par- 


ſon 20s. Fears in Lieu of all 'Tithes iſſu- 


ing out of the ſaid Meſſuages and Mills; and 
afterwards the Owner erected two new Corn- 
Mills within the ſaid Meſſuages; and per Cu- 


riam, This Modus ſhall not diſcharge theſe 


No Tithes of 
4 Wind Mill, 
&. 


new Mills from the Payment of Tithes, for 
that the Tithe of a Mill is not meerly Predial, 
but mixed with the Perſonalty, and has more 
of the Perſonalty than of the Predialty. See 
Goodwin and Smith's Caſe. 1 Roll. Abr. 652. 

Vet it is ſaid to be held by the Court, 
that if a Man doth preſcribe to pay to the 
Parſon a certain Thing, as a Modus deci- 
mandi for all the Demeſnes of his Manor, 


and he afterwards doth erect a Wind-Mill 


upon Parcel of the Demeſnes, he ſhall not 
pay any Tithes for this Mill ; but the Modus 
4 | | given 


Nor does the fixing of any Perſonal Of. 1 
fice, Duty or Payment to any certain Place, 
whether Pariſh, Field or Houſe, make the 


The Law of Tithes, &c. 
given for the Demeſnes ſhall go in Diſcharge 
of it alſo, it being built upon the Land 
| diſcharged. 1 Roll. Abr. 651. FS 

So if a Man ſeized of Eight Acres of 
Meadow and Paſture, for the Tithes of 
which he had uſed to pay, Time outof Mind, 
five Shillings and fix Pence, and after- 
wards he erects upon it a Corn-Mill, he 
ſhall pay no Tithes for the Corn-Mill, be- 
cauſe the Land was diſcharged by the Mo- 
dus Decimandi. See 1 Roll. Abr. 652. 2 
Inſt. 492. | 8 

Alſo where the Parſon libelled for the 
Tithe of a Mill, erected upon Land diſ- 
charged of the Tithes by the Statute of 
Monaſtries, 31 H. 8. a Prohihition was de- 
nied by the whole Court. For this was a 
new Mill, and the Rule is, de Molendino de 
novo erecto non jacet Probibitio. Artic. Cleri, 
Cap. 5. 1 Roll. Abr. 641, 652. See Cro Fac. 


429. : | 

Now though the before-cited Caſes ſeem 
to differ in ſome Circumſtances, yet to me 
the Reaſon of judging therein appears the 
ſame in all of them, viz. that the Profit of 
his Mill is a different Thing from the Profit 


or Produce of the Land; and therefore the 


ow due for it is either Perſonal, or none 

at all. | 

Hence it appears, that the Caſes of Good- NModus. 
win and Smith, cited ſupra, and the anony- 

mous Caſe in 2 Cro. 429. cited infra, and 

the Authority of 2 Inſt. 621, and 652, are 

more agreeable to Reaſon than the Opinion 

of Holt, Ch. Juſt. in the Caſe of Gumley 

and Falkingham, ſupra. 8 N 
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| And we may further obſerve, that every 
Modus is ſuppoſed to ariſe from an original 
Agreement upon giving a Recompence for 
the Tithes, which Agreement cannot be 
preſumed to be made for other than for a 
Perſonal Duty to ariſe in futuro, (there 
being no other Thing then in Being) and 
not for Predial Tithes, which are of a diffe. 
rent Nature, and not to be aſcertained, 
Therefore' if a Man has a Meadow, on 
which he has alſo a Mill, and he agrees with 
the Parſon for the Tithes of the Profits, a- 
riſing from the Land only ; it will be hard 
to ſay that this Agreement ſhall be extend. 
ed to free the Mill alſo, although it was then 
in Being. For the Profit of the Mill is 
another Thing, and quite different from 
the Profit of the Land. _ 8 | 

Alſo the Lord Coke, 2 Inſt. 621. ſeems 
clearly of Opinion, that the Tithe of a 
Corn-Mill is but a meer Perſonal Tithe. 
And that the Tithe thereof is paid with 
Reſpe& to the Owner's or Miller's Perſon, 
as conſidered together with his Employment, 
and not with Regard to the Land (or the 
Corn ground) as before is obſerved. 

And ſurely none will affirm, that a Man, 
who by his Employment and Cuſtom of the Bl o 
Place is to pay a Perſonal Tithe, if he pur- c 

c 

» 

C 


Meerly Perſo- 


nal. 


chaſe Land which is Tithe- free, or for 

which a Modus is paid, is therefore free 

from paying a Perſonal Tithe : No, not 

though he erects his Habitation upon ſuch en 

Land. Then why ſhould he be diſcharged Wl ſe 

Mill an Eu. therefrom, if he eres only the Engine of Wl « ti 
gine. bis Art there? (For ſo Mills are ſaid _ | 


The Law of Tithes, &cc. 


And conſequently, though the Land be diſ- 


{ | charged, yet the Tithe of the Mill remains. 


However, a Corn-Mill may be diſcharged 
a Modus for it; and if the Owner in ſuch 
Caſe be ſued for the Tenth, a Prohibition 


lies. 1 Roll. Rep. 405. 


a certain Rate for all Mills erected, and 
to be erected, ſuch Cuſtom ſhall not go to 
any new Mill; and therefore in ſuch a 
Caſe, by Rule of Court, Though as to the 


good, yet as to new Mills a Conſultation was 
awarded. See 3 Bulſtr. 312. Fakes's Caſe. 
And note; as to new Mills it has been 


© do erect in his Ground, a Mill of new, 
© and after, the Parſon of the Place de- 


Prohibition doth iſſue in this Form: ©1ia 
© de tali Molendino hactenus Decimæ non fue- 
© runt Solutæ, Probibemns, &c. Et Sententiam 


of paying the Tenth of the Toll by paying 


But if the Surmiſe be of a Cuſtom to pay 


© manded Tithes for the ſame, the King's 


I23 


How diſchay- 
ged by Mod us. 


Good fur anti- 
ent, not for 
new Mills. 


antient Mills, the Modus was allowed to be 


Stat. 9 Ed. 2. 


enacted, (it ſeems upon a Complaint and cap. 5. Of neu 
Petition of the Clergy only) © That if any ils. 


© Excommunicationts, fi quam hac occaſione pro- = 


© mulgaveritis, revocetis omnino | 


The Anſwer (according to the then Mod 


of Acts of Parliament) is, © In ſuch Caſe 


© the King's Prohibition was never granted 
© by the King's Aſſent, nor ever ſhall, who 
© hath decreed, that it ſhall not hereafter 
© lye in ſuch Caſes, Stat. 9. E. 2. (com- 
© monly called Articuli Cleri.) cap. 5. (which 
* ſeems made to flatter the Clergy when 


* the King aimed at Arbitrary Power. 


By 
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By this Statute it appears, That all Corn. # 
Mills not erected before the Time of Ed. 2. 
are tithable in themſelves. But becauſe ma- 

ny Mills ſince erected, may be to us ancient, 

and their firſt Erection unknown, the Rule of 
their Diſcharge I conceive muſt be, that al! 
ſuch Mills whoſe firſt Erection was before 
Time of Memory, and is not otherwiſe i 
known by Matter of Record, Sc. not ha- 
ving been ſubject to the Payment of Tithes, 
ſhall be intended to be erected before the 
Tithe-free. Statute, and ſo to be Tithe-free. But as to 
Mills for which Tithes have been paid, and 
new Mills, Tithes muſt be paid for them, 
as is aforeſaid by Coke in Fake's Caſe. 1 Roll. 

R. 405. | 
Probibition 1 herefore when Prohibitions are moved 
thereon, bow for, to ſtay Suits for Tithes in the Eccleſiaſti- 
m—— cal Courts for ancient Mills, it muſt not only 
be ſuggeſted, that the Mill is an ancient 
Mill, but alſo that it hath never paid Tithes; 
and the Courts of Common Law do gene- 
rally require an Affidavit to be made of the 
Truth of ſuch Suggeſtion, viz. That the 
Mill is ancient, and hath not within Memo- 

ry paid any Tithes. 

Alſo, if anew Mill be erected upon Lands 
diſcharged of Tithes by the Statute of Mo- 
naſteries, 31 H. 8. c. 13. Tithes ſhall be paid 
thereof ; by the whole Court, and a Prohi- 
bition lies not, For that the Rule is, De 
Molendino de novo Erecto non jacet Prohibitio. 
Trin. 15 Jac. 1. B. R. 2 Cro. 429. | 
A Bakerere#s If there be a Cuſtom in two Hundreds, 
« My. (though in ſeveral Counties) That if any 
common Baker of Bread, inhabiting in = 
| ther 


The Law of Tithes, &c. 
ther of thoſe Hundreds, doth ere& any 
| Watermill, Windmill, or Handmill, within 
either Hundred, to grind his Corn to be 
employ'd for the making Bread for himſelf 
in his Trade of a common Baker, for the 
Maintenance of his Family, and to fell to 
his Cuſtomers inhabiting within or near the 
ſaid Hundreds, for their Suſtentation, by 
which the Parſons in the ſaid Hundreds 
have the larger Quantity of Tithes of ſome 
Inhabitants, viz. of them who have Lands And preſcribes. 
or Tenements there, aud of others, as of mag. Dect- 
manual Tradeſmen by Way of Offerings, 
and ſuch like, and that in reſpe& thereof 
no Tithes have been paid Time out of Mind 
for the grinding of this Corn ſo employ'd. 
= This was held to be a good Cuſtom, and 
a ſufficient Diſcharge, and a Prohibition 
was granted accordingly ; and this, altho* 
the Baker did inhabit in one Hundred, and 
Werected his Mill in another, for that two 
undreds may preſcribe in aon Deci mando. 
idden and Edward's Caſe. 1 Roll. Abr. 
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Ir there have been two ancient Corn- Mill diſeba: 
Wills, for which Time out of Mind 6s. 8 d. ged ty the A& 


ath been paid for the Tithes, and after- F GO. 


ards by Continuance of Time, the Mill 
Wtream changes its Courſe, and runs ſome- 
hat diſtant from its ancient Stream, and 
Whereupon the Owner of the Mills pulls 
Hon one of them, and rebuilds it in the 
ew Place where the Stream now runs: This 
all be diſcharg'd of the Payment of any 
Tithes by Force of the ancient Modus; for 
his comes by the Act of God, and not by 
| | S 


126 The Law of Tithes, &c. 1 
the Act of the Party. 1 Roll. Abr. 641. re. 
ſolv'd per Cur. & ibid. 652. FEI. | 

But note; the Court there ſaid, if the 
Stream be alter'd by the Act of the Owner 
himſelf, Tirhes ought to be paid thereof, 

as for a new Mill. ibid. & 651. F.2. 4 0. 

Tithe of Mins It is ſaid in Cumberbach's Reports, pag. 404. | 

not of Common that neither the Tithe of Wood, nor the 

Right, &c. Tithe of Mills, are due of Common Right, | 

ab but payable only as a Cuſtomary Tithe, 

. and therefore I conceive it only perſonal, 

145 for all Predial Tithes are due of Common 

Right. | . | 
Note alſo, that a Hundred or Country 
can't preſcribe in non decimando, for Things 
tithable of Common Right ; but otherwiſe 
of Things not tithable of Common Right, 
as of Mills, in the Caſe of Kidden and Ei. 
wards ſupra. See alſo the Caſe of Hicks v. 
Woodſon. Cumberb. 403, 404 4 Mod. 336. mm 

Skinner 560. and 1 Salk. 655. | t 

Having thus, as I apprehend, ſufficiently 
clear'd the 98 Whether the Tithe of 
Mills is Predial or Perſonal, and ſhewn it 
to be merely Perſonal ; I ſhall now proceed es an 
to ſhew what other Tithes do alſo fall under i 

| the Denomination of Perſonal. | 
Other Perſona And this will beſt appear by conſidering d by 
Titbes. the Definition of thoſe Tithes before given, 
pag. 8. and in the Beginning of this Chap ned. 
ter. For as they ariſe from the clear Gains 
made by honeſt Labour, Art or Induſtry, it will H mmo 
include not only all Kinds of Trades and 

Manual Occupations, but alſo all other lau- 

ful Employments and Profeſſions of Life, 
585 whereby 


7 


The Law of Tithes, &c. 127 
re- hereby any clear Gain or Profit is made. 
ia 1 Roll. Abr. 656. M. 1. Lit. Rep. 147. 


che 6. 621, 649, 557. - 

ner From whence it appears, 

of, © 1. That the Occupation or Employment E 
O. nuſt be honeſt or lawſul. For of Profits Z 


made by unlawful Employments no Tithes 
Ire to be paid, the Church abhorring to be 
ed with ſuch contaminated Morſels. 
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he, . And yet the Canoniſts do admit that if bl 

he, Robber or Thief, Sc. ſhall with his un- 18 

nal, awful Gains purchaſe Lands, the Tithes of | Hl 
uch Lands are due Jure Divino, as appears Vide Dege, " 


f y Lindwood and Pope Gregory's Decretals, Lib. 2. C. 23. 


try ited by Degg. | | 

ngs 2. That the Gains muſt be clear, 5. e. all 

wiſe harges and Expences deducted. From 

aht, hence it follows, that in the Caſe of 

EI. iſhers, Hunters, Fowlers, and other like 

* mployments, no Tithes can be due of Not due in 


Wommon Right, till the clear Profits are . wor it 


ſcertained; and conſequently that of com- e TY: 


ntly on Right, Tithes in Kind are not to be 
e of aid, but only the Tenth of the clear 
\ it Profits made upon the Sale, after all Char- 
ced es and Expences deducted. | 
Ader And yet by Cuſtom a perſonal Tithe may Contra y 


paid in Kind of Things taken or acqui- tom. 


ring d by Fiſhing, Hunting, or Fowling, as 
ven, ill appear from divers Caſes hereafter men- 
nap ned. We ſhall firſt conſider the Tithe of 
aim bing, I ſay of Fiſhing, not of Fiſh (tho? 
will . ſo denominated.) For that the 
and ithe ariſes from the Profits of Employment, 
lau- Id not from the Thing or Fiſh taken ; and 
Life, Nat where Cuſtom has made it payable in 


Kind, 
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Tithe of 

Things Feræ 
Naturæ, as 
ß, &e. 
Degg, I. ib. 2. 


cap. 8. 


Deer, Contes, 


& c. 


Fiſh taken in 
the Sea, no 
Tithes de 
Jure, but by 


Cu ſtom, 


Lieu of the Profits. 


— 


__ 


Kind, it is as a Modus or Compoſition in j 


It is commonly ſaid in our Books, that 
no Tithes are due of common Right for 


Things that are Feræ Nature, and yet by . E 
Cuſtom Tithes may be payable of or for or 
ſuch Things; of which ſome Inſtances are N 
given in the former Chapter. = 
And Sir S. Degg confeſſes, that by the WW ſp: 
Common Laws of England, no Tithe is due Ti 
for Birds, Beaſts, Sc. That are Fere M. in 
ture; and therefore it has been reſolved, are 
that no Tithe ſhall be paid for Fiſh taken an) 
out of the Sea or River, unleſs by Cuſtom, Mis t 
as in Hales, Ireland, Tarmouth, &c. Neither 636 
for the ſame Reaſon is any Tithe due of JW acc: 
Deer (Hare) Conies, Sc. and yet, if it be D 
due by Cuſtom, it muſt be paid. See Cr. fam 
Car. 264, 339. March. 81. Hetl. 13. Ney 106. the 
I Roll. Abr. 635. Rep. Can. 367, 375, 379, De 
and 406. and Stat. 2 Ed. 6. c. 13. lo t⸗ 
As where Fiſh are taken in the Sea, tho Aud. 
they are Fere Nature, and conſequently not Sc 


Tithable of Common Right, yet by the or c 
Cuſtom of the Realm they are Tithable a 
a Perſonal Tithe, i. e. not by the Tenti 
Fiſh or in Kind, but by ſome {ſmall Sum of Parti: 
Money in Conſideration of the Profits made nd 


thereby. See 1 Cro. 192. Rep. Can. 406. All 


Therefore if the Owners of a Ship do our 
lend it to Mariners to go to Hand, & 
for Fiſh, for a certain 8 of Fiſh to 
be paid to him upon their Return; wers, 
Tithes ſhall be paid by the Mariners unto hat 
the Parſon out of the Fiſh which the Owner Nhat 1 
ſhall have for the Hire of the Ship, for that ¶ ereo 

| 1 f 


c. W The Law of Tithes, &c. 129 
in it is a Perſonal Tithe, and therefore ought 4nd only Per- 
cd o be paid bur of the clear Gain. Dodderidge Jena. 
that 1 Roll. Abr. 656. | | 1 
for And ſo in Devon is the Cuſtom, upon the 
by Hire of a Ship or Boat to take Pilchards 
for or Herrings. Per Dodderige, 1 Roll. Abr. 656. 
are N. 2. $05 5 : | 
And the Law ſeems the ſame with Re- 
the ſpe&t to the Reſidue of the Fiſh; for no 
due Tithes ſhall be paid in Kind of Fiſh taken 
Na- in the Sea without a Cuſtom, for they 
ved, are Fere Nature, and the Sea is not within 
aken any Pariſh. Noy 108. Cro. Car. 264. and ſo 
tom, is the Caſe of Long and Dircell. 1 Roll. Abr. 
ther 636 per Curiam. And a Prohibition granted 
e of accordingly. | 
it be Note alſo, that Juſtice Jones in the 
Cn. ſame Caſe ſaid, that upon an Appeal to 
103, the Delegates out of Ireland in the Lord 
3% Deſmond's Caſe it was agreed, that for Fiſh 
bo taken only Perſonal Tithes are due, de- 
tho 1 duds Expenſis. „ | 
y not So Tithes of Fiſh taken at Greenland, 
the or of Herrings and Pilchards upon the 
le ea, are Perſonal Tithes. 1 Roll. Abr. 656. 
'enth And that Tithes thereof are only paid by 
im of particular Cuſtom, ſee 2 Roll. Rep. 419, 
made nd 1 Roll. Abr. 636. Noy 18. 
6. Alſo, where upon a Suit in the Spiritual 
p do ourt for the (cuſtomary) Tithe of Fiſh 
„S. aken in the Sea, a Prohibition was prayed. 
iſh o, For that Fiſh in the Sea, or great Ri- 
; of ers, are Fræ Nature. And Secondly, For The Sea, nat 
unto hat the Sea is not within any Pariſh, ſo is a Pariſh, 
wet hat no Parſon can ſay, that that Part | 
r that Fereof where the Fiſh are taken, is within 
t | K „% 
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his Pariſn. For (as Jones affirmed) Tithe, Þ 
of Fiſh are uſually, (i. e. by Cuſtom) paid Þ 
in Ireland ; and that in Cornwall they pay 
Tithes for fiſhing in the Sea; and that ii 8 
is a Cuſtom in Yarmouth, that Tithes ſhall 
be paid by Cuſtom; and in ſuch Caſes the 
Tithe is to be paid to the Parſon of the 

Tet payable Pariſh, where the Fiſh is landed. But no 

where landed. Tithes ſhall be paid in Kind of Fiſh taken 

in the High Sea, without a Cuſtom for i. 
1 Roll. Abr. 636. Holland v. Heal. Noy 108. 

Fiſh, taken in Alſo the Tithe of Fiſh taken in a com. 

a common Ri- mon River is but a perſonal Tithe, and 

8 therefore no Tithe in Kind is to be paid 
thereof de Fure, without a Cuſtom for it; 
but the Expences in taking them are to be 
deducted; and this is ſo although they be 
taken by one who has a ſeveral Piſcary in 
ſuch River, and though the Place where 
they are taken be within the Pariſh of the 
Parſon that claims them. And the Reaſon 
given is for that they are Fere Nature. 1 Cn. 
339. 1 Roll. Abr. 636. Ne. 7. See alſo Pain. of 
$27. Lit. Rep. 311. March. 15. 3 
Alſo, no Tithes e Jure are to be paid C 

for Fiſh taken in a common River; anch 
Paſ. 5. Car. 1. B. R. a Prohibition was gran- BW Pi 
ed to ſtay a Suit for Tithes of Eeles taken ©, 
in a common River in the Pariſh of Bam M. 
in Meſtmorland. And Hill. 9. Car. 1. a Pr. 
hibition was to ſtay a Suit for Tithes off No: 
Trouts in the ſame River, though the CoutÞl 
were then divided whether Tithes were du 
or not; but they granted the Prohibition ini 
order to decide the Law thereupon. 1 RA 
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The Law of Tithes, & 13. 
he: ll Ar, 635. c. 4. See March 17. Davis 56. 
ad HW . Car. 339. and 1 Ventr. 5. 


Pay i And as to the Cuſtom of Tithing Fiſh in Stat. 2 & 3 ny 
t it IF Pariſhes bordering on the Sea Coaſts, the Ed. 6: « 13. 1 
hall . Statute of 2 & 3 Ed. 6. c. 13. Provides, 2 1 
the That neither the ſaid Act, nor any Thing 1 
the c therein contained, (with Reſpect to Per i F 
no © ſonal Tithes) ſhall extend to any Pariſh 1 
aken © which ſtands upon and towards the Sea ll; 
Ir it. « Coaſts, the Commodities and occupying Wi 
08. © whereof conſiſteth chiefly in Fiſhing, and 

com. © have by Reaſon ther uſed to pay and 

and BG < ſatisfy their Tithes by Fiſh ; but that all 

pail BF and every ſuch Pariſh and Pariſhes ſhall 

r It; © hereafter pay their Tithes according to 

to be © the laudable Cuſtoms, as they have here- 
ey be © tofore of antient Time within theſe Forty 
ry 11 FR © Years uſed and accuſtomed, and ſhall 
Where pay their Offerings as is aforeſaid. * Vide 
11. Stat. 2& 3 Ed. 6. c. 13. Seck. 11. 
_ealo 


; And according to this Statute, when one Cupor to pay 

IF libelled in the Spiritual Court for the Tithes Fre a 

_ Pain, of Pikhards taken in the Sea, a Prohibi- Tenth. 
= tion was granted upon the Surmiſe of a 


e pad Cuſtom there, that the Owner of the Fiſner- 
; anch boat hath one Moiety of the Fiſhes, and the 
grant: Fiſhermen the other Moiety; and that the 
taken i Owner hath uſed to pay the Tenth of his 
Bari I Moiety for all; this Surmiſe was held to 
a Pro.de good and ſufficient, Hill. 1. ac. G . 
thes a Noy 108. 333 288 
e Cour And ſo when a Surmiſe was, that all the 
ere due Fiſh of a Ship ſhould be divided into ten 
tion u Doles (after the Owner's Part was ſepara- 
4 5 ed from them, for the Uſe of the Ship) 


and then the tenth Dole to be divided; 
b K 2 ä 


The Law of Tithes, &c. 
one Moiety whereof to be to the Parſon, 
and the other Moiety to the Town, viz. of 
Tarmouth, this was admitted to be good. See 
1 Roll. Rep. 419. | 
So in the Caſe of Sheppard and Penroſe, 
Paſ. 18. Car. 2. B. R. where a Prohibition 
was for ſtaying a Suit in the Eccleſiaſtical 
Court for Tithes of Fiſh taken in the Sea, 
and for Tithes of Corn; where the Que- 
ſtion was whether the twentieth Fiſh was 
a good Payment in Satisfaction of all Fiſh 
there taken, and if the twelfth Sheaf was 
good in Satisſrction of all Sheaf-Corn. 
And by the whole Court, Tithes of Fiſh 
are not due without a Cuſtom, and there- Ir 
fore a Cuſtom to pay leſs than a tenth Part 
thereof may be good. But of Corn, the 
tenth Part may be due of (common) Right; ** 
and therefore thereof a Cuſtom to pay no- Kit 
thing (leſs) is not good without other Mat- 
ter. But they granted the Prohibition as to 
the whole, ziſi Cauſa, with Intent to hear | 
what the other Party had to ſay. 1 Lev. 179. 0 
See 1 Siderfin 278. 2 Keeb. 2. S. C. 1 Aud. 
199. : | 


© Wen 


„„ cc. 


__ A 


So no Tithes de Jure for Salmons taken in ſee 
the River Exe, &c. See 1 Roll. Abr. 636. -P 
NC. 7. : | | | | abo 
It is alſo ſaid, that for Fiſh in a Pond no and 


Tithes ſhall | be paid. See Rep. Can. 375 ſon: 
But this ſeems to be too generally ſpoken; 

for, according to the Rule of Perſonal Tithes 
fapra, where there ariſes any clear Gain 
or Profit by the Sale of Fiſh or any other 
Animals, though Fere Nature, there a cu- 

ſtomary Tithe may be due, but no Tithe 


can 


— 
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can be due, if they are kept only for Plea- 
ſure, or to be ſpent in the Houſe or Family, 
as Fiſh kept in a Pond generally are. 
And this Rule extends to all other Crea- Other Crea- 
tures that are Fere Nature, where they are e !ithable, 
taken and kept for Sale; ' ſuch Cuſtomary Nati - We 
Tithe as aforeſaid may be due and payable * 
for them. But this being a perſonal. Tithe 
is not of Right to be paid in Kind, except 
by Cuſtom. | | | | +1 I | 
For of Right all Charges and Expences 
of their Taking, Feeding, Sale, Ec, are to 
be deducted, which cannot be till after 
ſuch Sale, and then the Tithe is to be paid 
in Money, i. e. the tenth Part of the clear 
Profits only. 5555 
But if ſuch Creatures that are Fræ Na- 
tire, as Deer, Hares, Conies, Swans, Tur- 
kies, Geeſe, Ducks, Hens, Patridges, Phea- 
ſants, Pidgeons, and the like, be kept. for 
= Pleaſure only, or to be ſpent in the Fa- 
8 mily, in ſuch Caſe I conceive no Tithes 
3 ought to be paid either of common Right 
or by Cuſtom, > oft; ib 
And note; by this Rule many of the 
ſeeming Repugnancies in Judgments and 
Opinions concerning the Tithe of the Things 
8 above-mentioned may well be reconciled, 
and the ſame Thing may be eſteemed Per- 
ſonal or Mixt in different Reſpects. For In- 
ſtance : | | 
Geele if they are fed at the Barn-Door, 6, % 
and fatted in or about the Houſe, and after 
ſold, in this Caſe the Tithe can only ariſe 
from the Profits made on the Sale after 
K 3 .- - Charges 
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The Law of Tithes, &c. 
Charges and Expences deducted, and the 
like of their Eggs and Young, if ſold. 

On the other Hand, if Geeſe are fed at 
large, as in Meadow and Paſture Ground, as 
in ſome Places and Counties they are, there 


the Feeding on the Graſs and Herbage pre- 
vents the Parſon of having a conſiderable 


Part of his Predial Tithes, and conſequent- 
ly the Tithe of ſuch Geeſe and their Young, 


_ ought to be paid in Kind as a Predial Mixt 


Tithe. Apt | | 
And hence it is, that others of thoſe Crea- 
tures, which in the precedent: Chapter are 
ranged under the Head of Mixed Tithes, 
may in this be alſo treated of as Perſonal 
Tithes, ſome whereof I ſhall here mention 
in an alphabetical Order. 


Bees are fere Nature, and therefore of 


them no Tithes are to be paid de Fare ; but 
of their Wax and Honey tis ſaid Tithes 
are to be paid in Kind. Cro. Car. 519. 1 Roll. 


Abr. 633. c. 1 Jon. 447, S. C. And Repert. Ca- 


uon. 389. ſays, the 10th Weight of Wax, 
and the roth Meaſure of Honey is to be 
paid in Kind, and that they are Predial 
Tithes ; I ſuppoſe, becauſe the Bees are ſaid 
to gather both ex predio; but then it ought 


to be paid to the Parſon of the Pariſh where 


tis gather d, which Enquiry would be wor- 
thy a Canoniſt. But to me, conſidering the 
perſonal Labour, Coſt, and Care that at- 
tend both the Bees, and their Honey and 


Wax, they are rather to be eſteem'd Perſo- 
nal than Predial Tithes, and conſequently 


that the Tithe ought to ariſe only from — 
8 8 clear 
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clear Profits made thereby, all Charges and 


Expences deducted. 


Chickens of all tame Fowl are ſaid to be a Chickens. 


Mixed Tithe, and therefore to be tithed in 
Kind. Rep. Canon. 39. and 2 it has been 
reſolved, that no Tithes ſhall be paid of 


Chickens, becauſe Tithes are paid of the 
Eggs, and a Prohibition was granted accor- 


dingly, 1 Roll. Abr. 642. and conſidering the 
Care and Hazard that attends the Hatching 
and Breeding Chickens, it ſeems more rea- 
ſonable that no Tithes ſhould be paid of 
them in Kind, but only of the clear Profits 
which can be only a Perſonal Tithe. The 


Tithe of Eggs in Kind may be ſupported Eggs. 


\ 


with better Reaſons. 


No Tithes de Jure, without a Cuſtom, Conies. 


ought to be paid for Conies, becauſe they 
are Fere Naturæ. See ſeveral Prohibitions 


granted, and Conſultations deny'd for that 


Reaſon, and in one where the Parſon plead- 


ed to have them by Prefcription, 1 Rol. Abr. 


335. and they ſeem Perſonal, for that if a 


Man ſteal Conies out of a Warren, he ſhall 
pay no Tithes of them, becauſe the Law 
gives him no Property in them ; nor ſhall 
the Owner pay any Tithes of them, for 
that he has no Profit by them ; which ſhews 
the Tithe is to ariſe from the Profit made 
by them; and yet Tithes in Kind, or a Mo- 
dus for them, may be by Cuſtom. See 2 Rol. 


Rep. 2. 458. March 56. 1 Ventr. 5. Het- 
ley 147. Lit. 13. Hardr. 188. Rep. Can. 


39 


No Tithes of Common Right are to be Deer. 
paid of Deer, becauſe they are Fer Natu- | 
| JS OG 
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The Law of Tithes, &c. 
ræ. Hetley 14). But yet they may be gi- 
ven for, - in lieu of WTiches, i 8 tbe 
Herbage they eat; and they may be given 
for a Modus Decimandi, Noy 148. and ſo 
any other Thing perſonal, as Money, Go. 
may be given in lieu of a Predial Tithe by 3 
Compoſition or otherwiſe. , 
Doves in a Dovehouſe, if fold, do pay R. 
a Perſonal not a Predial Tithe, as was ad- 
judg'd 15 Car. 1. and if ſtolen out of a 
Dovehouſe, no Tithes ſhall be paid for 
them, for the Reaſon ſupra (as in the Caſe Mille: 
of Conies ſtolen) Paſ. 15 Car. 1. adjudg d. 
See Rep. Can. 405. where ttis ſaid, that an 
Tithes ſhall be paid de Fare of young Pid- 
geons, and ſo reſolved divers Times, and 
that by Cuſtom Tithes ſhall be paid of 
Pidgeons ſpent in the Owner's Houſe. But 
tis confeſs'd that this is contrary to common 
Right, and that generally they are only hei 
tithed if ſold, i. e. deducting the Expences, BW it! 
and ſo can be eſteem'd only a Perſonal W 
Tithe. | 5 i 
Eggs are either tithed in Kind, or accor- o t 
ding to the Cuſtom of the Place, and uſu- Jona 
ally ſerves for the Tithe of the Young of lain 
tame and domeſtick Fowl. Vide Chickens lnce 
ſupra. And note, where Tithe of the Eggs ufto 
is paid, there is no Tithe of the Young; ac 
and ſo vice verſa. Rep. Can. 405. 
Fiſh taken in the Sea, or open Rivers, are pirit 
titheable as a Perſonal Tithe ; vide ante. nd, 
But if taken in a Pond, or a ſeveral Piſcary, 
they are ſaid to be tithable as a Predial r t. 
Tithe, and as ſuch ought to be ſer forth in atuy 
Kind according to the Statute 2 3 EA. 6. ut t 


See 
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see Rep. Can. 406. ſed quære if Law, & vi- 
de ante. | | | 
If Fowl are taken by one who hawks for Fri. 
nis Pleaſure, no Tithe ſhall be paid for them. 
ut if a Fowler takes Fowl, and makes a 
Profit of them, he ſhall pay a Perſonal Tithe 
for them; ſo adjudg'd 15 Car. 1. B. R. See 
Rep. Can. 408. & vide ante. 
Of Geeſe we have already diſcourſed, and Geeſe. 
ſewn in what Reſpects they may be eſteem'd | 
either a Predial or a Perſonal Tithe, Ec. 
ide ante. „ | 
Tze Tithe of Hares ſeems to be of the Heres. 
ame Nature as Conies, Oc. Fere Nature. 
Honey falls under the Rule of a Perſonal _ and 
ithe, and yet it is uſually paid in Kind, 
viz. either the 1oth Meaſure, or roth Pound, 
and the like Cuſtom is for Bees-Wax, viz. 
he roth Pound in Kind. Now tho? both 
Fheſe are ſtrictly and properly Perſonal 
BJ ithes, yet it ſeems their being ſo uſeful to 
he Church formerly in compoſing of con- 
ecrated Tapers and Wafers, She thought fit Note. 
o tranſubſtantiate their Nature from Per- 
Wonal to a Predial Tithe, and accordingly 
Flaim'd their Payment in Kind; and our 
inceſtors Zeal advanced that Claim to a 
atom, which is now confirm'd by modern 
practice. . 
A Prohibition was pray'd for ſuing in the 
piritual. Court for Tithes of divers Kinds, 
nd, inter alia, for Tithe of Honey, upon a 
urmiſe, that it was not payable (in Kind) 
or that Bees are only Polatilia ( Fere 
ature ) and it was thereupon demurr'd : 
put the Opinion of the Court was, that 
| Tithes 
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The Law of Tithes, &c. 
Tithes (in Kind) are to be paid for Honey, 
for ſo is the Book, Fitz. Nat. Brev. and 
therewith agrees Linawood, and therefore Ml 
the Court awarded a Conſultation in Bar. 
ſcot and Norton's Caſe, B. R. Cro. Car. p. 3 ii 
Intr. Mich. 15 Car. 1. Rot. 122). See Rep. | 
Can. 414. 8 | 3 
But note, by F N. B. 51. G. and H. the Me 
Tithes of Honey, Cheeſe, Butter, and the 
like is to be claim'd by a Preſcription ; Mor 
whereas Lindwood and the Canoniſts claim n 
Honey and Wax Jure Divino, for the Rea- Wl 
ſons aforeſaid. SY 
Partridges Partridges and Pheaſants, though made 
andPheaſants. tame, do pay only a Perſonal and not a 
Predial Tithe. Rep. Canon. 428, 430. 1M 
fortiori, as I apprehend, where they are ta 
ken by a Fowler, Fere Nature, and fold. Melli. 
If a Man hath Pheaſants (or Partridges) Mein, 
and keep them in an encloſed Wood, and he! 
clip their Wings, and they hatch Eggs, and eu 
breed up their Young , no Tithes fhall be ti. 
paid of theſe Eggs or Young, for they ar Mind 
not reclaimed, but continue Fere Nature, W*cac 
and would go out of the Encloſure, if thei WWF Ar 
Wings were not clipt. And in this Caſe | 
Prohibition was granted. Mich. 11 Car. 1.8Wrofit 
B. R. Windbrook and Evans. 5 
Note; in this Caſe it was ſurmiſed, that avis 
no Tithes were paid of them in a great port 
Circuit call'd the Chiltern, in the ſam , AF 
County, viz. Bucks, and ſo a Preſcriptio! 
was laid in Non Decimando ; but the Coun e Pr 
granted the Prohibition, for that they wen 
Ferg Nature. See Rep. Can. 430. 


85 
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So of Turkies Tithes ſhall not be paid, Turbies. 
and nor for their Eggs or Young, quia Fere Na- 

ure. See Moor 599. Houghton and Prince's 

Bat- 1 


D. 3. x 
4 fa 


aſe. | 
And methinks the like Reaſon ſhould pre- Q. Pidgeons. 
Rep. | 188827 55 


ail in Caſe of Pidgeons, c. 
Veniſon, tho* not tithable of itſelf, may Veniſon. 
the Wet be given in lieu of Tithes, and Tithes 

| the n Kind have formerly been paid thereof in 

ion; Mome Places, and, as I think, to ſome Perſons 

lain nly, as Biſhops, Abbors, Ec. and that only 

Rea- y Grant. See Rep. Can. 454, and Deer ante. 
For ax, vide Bees, and Honey, ſupra. Wax. 
made i WS, 


not 2 We ſhould. now proceed to give ſome In- Perſonal 

zo. 4 Plances of Perſonal Tithes of ſuch Trades Tithes paid as | 
re ta nd Employments, as live by buying and Offerings, & c. 
old. elling, or Manual Occupation. But theſe 

idges) eing now by Cuſtom generally reduced to 

, and he Payment of a certain Sum of Money in 

s, and Neu thereof, are uſually paid at Eafter, Wbit- 

all be utide, E5c. as meer Oblations and Offerings, 
ey arc i dq therefore may be confider'd under that 
ature, Mead. Si 


And the only Caſe I can find for above 
Woo Years paſt, where the Tithes of the 
rofits of ſuch Trades have been ſued for 
y any Elergyman, is that of Dolley verſ. 


F thelt 
Caſe i 
Car. . 


d, that Davis. Mich. 11 Fac. T. B. R. and is thus | 
| predt ported in 2 Bulft. vis. | . 
e fam A Parſon in Briſtol ſu'd an Innkeeper there ZI. for 


the Eccleſiaſtical Court for the Tithes of Tirhes of the 

e Profits by him made in his Kitchin, Sta- Profits of an 

le, and Wine-Cellar, Ec. and in his Libel "2. 

ys, that he made great Gain in ſelling of 

is Beer (having bought it for 5300 J. and 
a ſold 


criptiol 
> Couſ 
ey wen 
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140 The Law of Tithes, &c. 
ſold the ſame for 1000 J.) and ſo libels for 

a Ioth Part of the Profits of the ſame, $ 

which he thereby claims as due to him pe- 

Communem Legem Angliæ: And alſo 0 

forth in his Libel, that Negotiando & Traff- 

cando he made other Gain, of which he 

ought to have the Tithe. 
Telverton moved for a Prohibition, ſetting 

all the above Matter forth in his Suggeſtion, 

and further ſhew'd, that the Defendant had 

| yearly of the Plaintiff 40 J. at leaſt (in Of. 

 ferings, £5.) Dodriadge : Surely I think the 
Defendant would have Tithes alſo of the 
Kitchen Stuff. Whereupon Cleuch, Clert 

of the Papers, inform'd the Court, that 

there was a Parſon (I think this very De. 

fendant) who libell'd for the Tithes of the 

Intereſt of 1007. put out at Intereſt, and af 

A Probibition Prohibition was granted: And ſo in thi 
awarded. Caſe, by Rule of Court, a Prohibition wa 
awarded. See 2 Bulſtr. © 1 i 

Oblations, Ob- As to Oblations, Obventions, and Offer-Þ 
 ventions, and ings, they ſeem to be but one and the ſane 70 
Offerings, Thing, and are of the Nature of Perſonal 
Tithes, as is ſaid ſupra ; and ſo ſays Godi: 

phin, in his Repert. Canon. 4.26. and that the b 

are offer d to God and his Church, and that N 

Offerings are reckon'd among Perſoni bee 

Tithes, as ariſing by Labour and Induſtry, 

and are paid by Servants and others once 

Payable bly Year to the Parſon or Vicar, according 0B nex 
Cuſtom. the Cuſtom of the Place. PR TY 
Theſe are to be paid in the Place when 

the Party dwells, at ſuch four Offering-Daj% oma 

as before the Stat. 2 C3 E. 6. c. 13. witli Wn w 

the Space of 40 Vears then laſt paſt, 4 


2 
I, 
+ 

15 
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ls for een uſed for the Payment thereof, and in 
ame, I ondon are a Groat a Houſe. Jure in 
1 per ort, Oc. 5 | P 

And by the Statutes now in Force they By Statutes 
re to be paid as formerly they have been 27 H. 5. and 
h he Paid. 11 Co. 16. See the ſeveral Statutes ?* H. 8, &c. 
389-4 touching this Matter, v7z. Stat. 27 H. 8. 
20. 32 H. 8. c. 7. 2 & 3 Ed. 6. c. 13. 1 & 
ſtion, ß / 3. c. 6. 1 Geo. 1. c. 6. Seck. 2. | 
t had = And as to Oblations, Obventions, and Sear. 2, 3 Ed. 
WO fferings, which are all the ſame, it is en- 5 4 13: 
k the Wed by 2 & 3 Ed. 6. c. 13. Se.) & 8. Ong * 


f the Provided always, and be it enacted by the 
Clerk Authority aforeſaid, that all and every 

cha Perſon and Perſons (Merchants, Handi- Quere Mer- 
He = crafts, and Faculties) which by the Laws chants, Han- 
0 6 = 


and Cuſtoms of the Realm, ought to 4irafts, and 
and a make or pay their Offerings, ſhall yearly Eaculties. 
n this from henceforth well and truly content 
on V4 BS and pay his or their Offerings to the Par- 
ſon, Vicar, Proprietor (for Impropriator) 
Offer or their Deputies or Fermors of the Pa- 
e ſam: I riſh or Pariſhes, where it ſhall fortune or 
erſoni WF happen him or them to dwell or abide, 


Code. and that at ſuch four Offering Days, as 
at the) dat any Time heretofore within the Space 
nd that of Four (for Forty) Years laſt paſt, hath 


erſon been uſed and accuſtomed for Payment 
duſtr\, BW of the ſame ; and in Default thereof, to 
once i pay for the ſaid Offerings at Eaſter then 
ding VB next following. AN 
And it is ſaid that in this Word Offerings Ses Watſon, 
> whe Fe comprehended, not only thoſe ſmall Cu- Pag. 372. 

N amary Sums commonly paid by every Per- | { 
with n when he receives the Sacrament of the 1 
* Word's Supper at Faſter, which in many 1 


Places 
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Sacramen Places is by Cuſtom two Pence for every h 

Fees, vin. Communicant; but alſo ſuch Cuſtomar) n 
* Payments as are paid upon Marriages, Bap. 

tiſms, Churchings, and Burials; and tha e. 

theſe properly belong to the Parſon or Vi. WM ©: 

car of the Church where they are made, au R 

and are recoverable by Law in ſuch Place; C. 

and Caſes only, where there is a Cuſton Fe 

for the Payment of certain Sums, upon the ter 

Performance of theſe ſeveral Duties. = Ct 

And Baptiſms, As to Baptiſms, Burials, Oc. ſee the for 

Burials, &e. Caſe of Burdeaux v. Dr. Lancaſter, & a 

Hill. 9 W. 3. B. R. in 1 Salk. 332, viz. Bu. giv 

deaux a French Proteſtant had his Child bay- An 

tized at the French Church in the Sa, WW it | 

and Dr. Lancaſter, Vicar of St. Martin's, 52: 

(in which Pariſh the Savoy is) together with I 

his Clerk, libelled for a Fee of 2s. 64. Co 

due to the Doctor, and 1s. to the Clerk. no 

And on Motion for a Prohibition, Lem] den 

for the Doctor urged, that this was an Ecc. ¶ De/ 

ſiaſtical Fee, and due by the Canon. ſaid 

But by Holt, Ch. Juſt. Nothing can be be 

due of common Right, and how can a C (94 

non take Money out of Laymens Pocket; I. 

Xo Free un. Lindtocod ſays, it is Simony to take au Cler 

1% by Cutom. Thing for either Chriſtening or Buryiag ferir 
ſs by Cuſt 8 Sh 

| unleſs it be a Fee due by Cuſtom. Bun" tl 

then a Cuſtom for any Perſon to take 4M cheo 

Fee for chriſtening a Child, when he dog Mon 

not chriſten him, is not good, like the Cale the ( 

in Hobart, where one dies in one Parif8 Tl 

and is buried in another, the Pariſn werf Benc 

he died ſhall not have a Burying Fee. n 

you have a Right to chriſten, you ought u — 

' 


libel for that Right: But you ought ** N 
N 
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have Money for chriſtening, when you do 
not. 1 Salk. 332. 5 
| See alſo the Dean and Chapter of Exe- 
 ter's Caſe, Hill. 5 Anne B. R. ibid. 334. 
viz. Serjeant Hooper ſhewed Cauſe againſt a 
Rule for a Prohibition to the Spiritual 
Court, to ſtay a Suit there for a cuſtomary 
Fee of 101. as due to the Dean and Chap- 
ter of Exeter for burying in the Cathedral 
Church; /ed non allocatur; for no Fee is due 
for Burial of common Right. But where 
a Licence is neceflary, the Perſon who 
gives it may ſtand upon his own Price. 
And whether there be ſuch a Cuſtom or no, 
It is triable at common Law. See 3 Keeb. 
523, 52). 2 Danv. 424. E. | 
If the Cuſtom be not denied, the Spiritual 
Court ſhall proceed; for there is (then) 
no other Remedy. But if the Cuſtom be 
denied, a Prohibition ſhall go, not propter 
Defectum Furiſdiftionis, but triationis. And 
IT {aid, that Burials at Common Law ought to 
be in the Church-yard, and without Fee. 
RS (2recre 2 Keeb. 718.) 2 Salk. 334. 92 — 
It appears alſo by our Books, that the 014er Things 
Clergy of old claimed, as Oblations or Of- claimed as Ob- 
ferings, whatever was fixt to, or hung up Liens, &c. 
in the Church as Banners, Pennons, Eſcut- 
cheons, Coat Armour, Ec. Nay even the 
Monuments and Tombs of the Dead ; as in 
the Caſe of the Lady Miche. 9 H. 4. viz. 
The Lady ſued by Bill in the King's 
Bench, and declares, Quare cepit Tumicam 
nam vocatam a Coat Armour, and Pen- 
ons, with her Husband Sir Hygh Mich's 


| Arms, and a Sword, Sc. hung up in a 
| | © TY Chapel 
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Chapel where he was buried. And the 

Parſon by his Plea claimed them as Oblati. 
But are not. ons. But it was held, that if one has a Seat 
in a Church or Chapel, and brings thither 
his Carpet, Livery, and Cuſhions, the Par. 
ſon cannot claim them as Oblations ; nor 
could he claim Coat Armour, Pennons, Ge. 
hung up in a Church ; for they are placed 

there in Honour of the Dead. 

And the Chief Juſtice there ſaid, the La. 
dy might well maintain her Action in tha 
Caſe, during her Life, for that ſhe cauſed 
thoſe Things to be ſet up there, and after 
her Death the Heir ſhall have his Action 
for taking them, they being as Heir-Looms, 
which belong to the Heir. See 9 H. 4. 14 
and 21 E. 3. 48. the Biſhop of Carliſſe; 
_ Caſe. | - MM 
And herewith the Civil Laws agree. Vid: 
Rep. Can. 155, 1 56. ä : 4 
No Tithe of It ſeems likewiſe from ſome old Brit f 
Marriage- Cuſtoms, that the Clergy in Wales, &c iſe 
Wale, Alſo claimed the Tithe of all the Goods and ic ti 
ales, &c. : . = 10 
Chattles, which were given in Marriage ne 
with any Perſon, and this appears by the 
2 3 E. 6. ſaid Statute 2 & 3 Ed. 6. cap. 13. Sect. 10. Hpea 
013. ect. 16. which recites, Whereas heretofore ſuch of 1 
© a Cuſtam hath been in many Parts o 
© Wales, that of ſuch Cattle and other ubſt! 
© Goods as have been given with the Mar- 
< riage of any Perſon, their Tithes have Wubſ; 
© been exacted and levied by the Parſon i 
© and Curates in thoſe Parts, which Cu. 
« ſtom being diſſonant from any Part of 

© this Realm, as it ſeemed (aroſe) when the 
« ſaid Country of Hales was through Civi 
« Diſſen- 


. 
2 


* 1 
1 


The Law ok Tithes, &c. 
Piſſention unculted, for want of other ſuf- 
W « ficient Profits that might otherwiſe grow 
W < to the Curates and Miniſters there, to 
© have been for that Time tollerable; ſo 
© now the Country there being well manu- 


© red and husbanded, and the Tithe is du- 
© ly paid there of Corn, Hay, Wool and 
© Cheeſe, and of other Increaſe of all Man- 
< fer of Cattle, as it is commonly in all 
© other Parts of this Realm, the ſame Cu- 
© ſtom ſeems to be grievous and unreaſona- 
© ble, eſpecially where the Benefices are elſe 
© ſufficient for the finding of the ſaid Mi- 
© niſters and Curates. | 
© That it be therefore Enacted by the Au- 
© thority aforeſaid, That from and after the 
« firſt of May next coming, no ſuch 


: © Tithes of Marriage-Goods be exacted or 
required of any Perfon within the ſaid 
© Dominion of Hales, or Marches of the 


© ſame, any Thing in this Act contained, 


or any other Act, Cuſtom, or Preſcrip- 
tion had or made to the contrary hereof 


* notwithſtanding. | : 
As to Mortuaries, although they, ſtrictly 


of Tithes, yet ſeeing they were given or 


a paid, as Lindwood ſays, Pro Recompenſatione 


ubſtractionis Decimarum Perſonalium necnon 
blationum, i. e. in Lieu of Perſonal Tithes 


1 ſubſtracted, and Oblations omitted, we may 


ell range them under this Head. 
Theſe Mortuaries are ſometimes called 
orſe (or Corps) Preſents, 3. e. Prefents 


om the dead Corps in order to obtain 4 5 


Remiſfion and Forgivenefs for any Negle 
gr”! | 


O 


2 | Of Mortu- 
peaking, do not fall under the Denomination rien. 
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Mortuaries. 
Stat. 21 H. 8. 
eap. 6. 
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or Omiſſion, during their Lives, in the Pay- 
ment of ſuch Perſonal Tithes, Oblations, 


and other Church Dues. 5 
And note; as to Mortuaries, it has been 


Enacted by Stat. 21 H. 8. c. 6. as follows, 


iz. | 


Foraſmuch as Queſtion, Ambiguity and | 


© Doubt is chanced and riſen upon the 


Order, Manner and Form of demanding, 


© receiving and claiming of Mortuaries, 
© otherwiſe called Corſe Preſents, as well 
© for the Greatneſs and Value of the 
© ſame, which as hath lately been taken 
© is thought over exceſſive to the poor 
People and other Perſons of this Realm, 


as alſo for that ſuch Mortuaries or Corſe 


£ Preſents have been demanded and levied 
for ſuch Perſons as at the Time of their 
© Death have had no Property in any 
© Goods or Chattles, and many Times for 
travelling and wayfaring Men in the Pla- 
ces where they have fortuned to W.. To 

oubt, 


© the Intent (therefore) that all 


Contention, and Incertainty herein, may 
© be removed, and as well the e 


© of the King's People therein remedied, 


© as alſo of the Parſons, Vicars, Pariſh- 
6 Prieſts, and others, having Intereſt in ſuch 
© Mortuaries and Corſe Preſents indiffe- 
+. rently proviged for; - - , 

© Be it therefore Enacted, Ec. That from 
© and after the firſt Day of April 1530. No 
* Parſon, Vicar, Curate, nor Pariſh-Priclt, 
© re any other Spiritual Perſon. nor their 
© Fermors, Bailiffs, nor Leſſees, ſhall take, 
receive or demand of any Perſon 1 * 


The Law of Tithes, &c. 
© ſons within this Realm, for any Perſon 
© or Perſons dying within the ſame, any 
© Manner (of) Mortuary or Corſe Preſent, 
© ne any Sum or Sums of Money; ne any 
© other Thing for the ſame more than is 
© hereafter mentioned ; ne alſo ſhall con- 
© vent or call any Perſon or Perſons, be- 
fore any. Judge Spiritual, for the Recove- 
ry of any ſuch Mortuary or Corſe Pre- 
ſents, or any other Thing for the ſame, 
more than is hereafter mentioned, upon 
Pain to forfeit for every Time ſo de- Penalty for de- 
manding, receiving, taking, or convent- wanding more 
ing, or calling any ſuch Perſons before . #/owed. 
the Spiritual Judge, ſo much in Value as 
they ſhall take above the Sum limited by 
this Act, and over that 40 5. to the Party 
grieved contrary to this Act. For which 
Forfeiture the Party ſo grieved ſhall have 
an Action of Debt by Writ, Bill, Plaint, 
© or Information in any of the King's 
Courts; wherein no Wager of Law, Eſ- 
© ſoin, nor Protection ſhall be allowed. 
« Firſt, it is ordained, eſtabliſhed, and Not for Good 
* enacted, That no Manner Mortuary ſhall 2.“ 
© be taken or demanded of any Perſon 
© whatſoever he be, which at the Time of 
© his Death hath in moveable Goods, un- 
der the Value of ten Marks. Alſo that 
© no Mortuary ſhall be given or demanded 
from henceforth of any Manner Perſon, 
* but only in ſuch Place where hereto- 
* fore Mortuaries have been uſed to be 
paid and given, and in thoſe Places none 
* otherwiſe, but after the Rate and Form 
* hereafter mentioned; ne that any Perſon 
FTT 
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143 The Law ok Tithes, &c. 
© pay Mortuaries in more Places than one; 
© that is to ſay, in the Places of their moſt 
© Dwelling and Habitation, and there but 
The ſeveral © one Mortuary. Nor no Parſon, Vicar, Cu- 
Rates of Mor- © rate, Pariſh-Prieſt or any other, ſhall for 
Fariei. «any Perſon dying or dead, and being at 
© the Time of his penn (poſſeſſed) of the 
© Value in moveable Goods of ten Marks 
or more, clearly above his Debts =, 
© and under the Sum of 30 J. take for a 
< Mortuary above 3s. 4 d. in the Whole 
And for any Perſon dying or dead, being 
© (poſſeſſed) at the Time of his Death of 
* the Value of 30 J. or above, clearly above 
his Debts paid in moveable Goods, and 
© under the Value of 40 J. there fhall no 
© more be taken or demanded for a Mortu- þ 
© ary than 65. 8 d. in the Whole. And | 
for any Perſon dying or dead, having at 
© the Time of his Death of the Value in 
© moveable Goods of 407. or above to any 
Sum whatſoever it be, clearly above his 
© Debts paid, there ſhall no more be ta- 
© ken, paid, or demanded for a Mortuary, 
© than 105. in the Whole. 
Wives, Chi- © Provided alway, That for no Woman 
a bags ==" being Covert Baron, nor Child, ne for any 
ellers excuſed: © Perſon not keeping Houſe, any Manner 
© Mortuary be paid, ne that any Parſon, 
_ © Vicar, Curate, Pariſh-Prieft or other, 
© ask, demand, or take for any ſuch We 
© man, Child, or for any Perſon not keep 
5 ng. Houſe, dying or dead, any Mann! 
* Thing, or Money by Way of Mortuar) 
ne alſo for any wayfaring Man, or other 
* that dwelleth not, ne maketh Reſidenct 
DE . in 
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© jn the Place where they ſhall happen to | 
© dye, but that the Aſortuaries of ſuch way- 
© faring Perſons be anſwerable in Places 
© where Mortuaries be accuſtomed to be paid, 
© and in Manner and Form, and after the 
© Rate before-mentioned, and none other- 
© wiſe, in Place or Places where ſuch way- 
© faring Perſons at the Time of their Death, 
© had. their moſt Habitation Houſe and 
© Dwelling Places, and no where elſe. 


© Provided always, that it ſhall be lawful Proviſo fe- 
© to all Manner Parſons, Vicars, Curates, —_ &c. 
* Pariſh-Prieſts, and other Spiritual Perſons, 8 | 
© to take and receive any Manner Sum of 
Money, or other Thing which by oy 
© Perſon dying ſhall fortune to be diſpoſed, 
© given, or bequeathed unto them or any of 
© them, or to the High Altar of the Church, 
this Act or any Thing mentioned not- 


+ withſtanding. 


© And be it alſo Enacted, . That no Mor- wales and 
* t1ary or Corſe Preſents, ne any Sum or Berwic, &. 
* Sums of Money, or other 'Thing for any | 
* Mortuary or Corſe Preſent, ſhall be de- 
© manded, taken, received, or had in the 
Parts of Wales, nor in the Marches of the 
* ſame, nor in the Towns of Calice or Ber- 
dic, nor in the Marches of the ſame; 
* but only in ſuch Parts and Places of 
* Wales, Marches and Towns aforeſaid, 


© where Mortuaries have been accuſtomed 


to be taken and paid; and in thoſe Parts 
* and Places no Mortuaries nor Corſe Pre- 
* ſents, ne any other Thing for Mortuary 
* or Corſe Preſent from henceforth ſhall be 
* demanded, taken, received, or had, but 


e only 
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© only after the Form, Order and Manner 
above ſpecified in this Preſent Act, and 
none otherwiſe, ne of any other Perſon 
or Perſons than is limited by this preſent 
Act, upon the Pain contained in this pre- 
© ſent Ac. | 
Biſhops in Provided alſo, that it ſhall be lawful to 
Wales may © the Biſhops of Bangor, Landaff, St. Da- 
_ gr vid's and St. Aſaph, and likewiſe to the 
Prieſts. = © Archdeacon of Cheſter, to take ſuch A- 
tuaries of the Prieſts within their Dio- 
ceſes and Juriſdictions, as have been ac- 
cuſtomed. Provided alfo, that in ſuch 
Places where Mortuaries have been accu- 
ſtomed to be taken of leſs Value than is 
© aforeſaid, that no Perſon ſhall be compel- 
© led to pay in any ſuch Place any other 
© Mortuary, or more for any Mortuary than 
© hath been accuſtomed, ne that any Mor- 
© tuary in ſuch Place ſhall be demanded, 
© taken, received or had of any Perſon 
© or Perſons exempt by this Act, nor in 
_ © anywiſe contrary to this Act upon Pain 
| © before limited '. | 

Stat. 12 Ann. But note; by a Statute 12 Anne Sef. 2. 
Seſſ. 2. c. 6. c. 6. All Mortuaries are now taken away in 
the ſaid Dioceſes of Bangor, Landaf}, St 
David's and St. Aſaph, and a Recompence 
is given in Lieu thereof to the Biſhops of 
thoſe Dioceſes. See the Act for this Pur- 
poſe, and for annexing certain Prebends to 

the Maſterſhip of Pembroke College, Pro- 

Perſions, &c. volt of Oriel, Ne. 5 
Stat. 26 * Note alſo the Statute 26 H. 8. c. 15. Fot 
mc taking away Penſions, Sc. (a Kind of Mer 
of Ric 1. 7 tuary) in the Archdeaconry of Richmond in 
mond. 8 Yorkſhire; 
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Veriſtire; which Statute in the Preamble 
thereof ſets forth the intollerable Extorſi- 
on and Oppreſſion of the Clergy, thus: 

© Foraſmuch as divers and many of the 
© King our Sovereign Lord's Subjects, in- 
© habiting within the Archdeaconry of Rich- 
mond in the County of Tork be, and of 
© long Time have been ſore and grievouſ- 
© ly exacted on, and impoveriſhed by the 
© Parſons, Vicars, and other ſuch as have 
© Benefices and Spiritual Promotions within 
© the ſame, as by taking of every Perſon 
© when he dieth in the Name of a Penſion 
© or of a Portion, ſometimes the ninth Part 
of all his Goods and Chattles, and ſome- 
© times the third Part, to the open and 
© manifeſt impoveriſhing of moſt of all the 
© King's poor Subjects, inhabited and de- 


© ceaſing within the ſame. It therefore En- 


6 acts, &c. | | | | 

© That no Manner of Spiritual Perſons, 
© or others, having any Manner of Benefice 
© or other Spiritual Promotion within the 


* ſaid Archdeaconry, fhall in no wiſe ask, 


| © levy, demand, or take after che Deceaſe 


© of any Perſon or Perſons, any ſuch Por- 

tions or Penſions, nor any other Demand 

© or Duty in the Name or Lieu of the 

* ſame, upon Pain to incur ſuch Dangers, Peas. 
© Forfeitures and Penalties, as are contain- 8 
ed in the Statute of Proviſors made 

* 25 Fd. 3. But that all and every the 

* King's Subjects of the ſaid Archdeaconry, 

© and their Executors and Adminiſtrators, ſhall. 

© henceforth be ordered, intreated and uſed 


for their Goods and Chattles after their 
L 4 Dees 


S 2 „ 00 
o wi — — 
44 7 


2 
— — 


3 . n — _ 
—— 32 SE 22: AD. — | 
* * 7 - * — ung — — — 3 —_ — — — — ded aw — DA. — Ks l 

— „ "Ms. * ; _ 2 ot v4 + ah 4 7 -- 4 . - l 

I + — — A 2 r — Led IA A — 2 . 
N 3 : 24 1 * 4 8 . 4 6 —. 
N — * - 8 r , 8 * — — — — \ OI _— _— - * * Ds 
% _ q * = * —. — K 5 22 2 3 — ——— 2 . * JI? 3? 3 L — * 
KO «A hd, — + 7 uy Pas, * * . 2 — —— 


E 


FITS. FE. ot —_— — 

9 = —— 2 P SET ISL "RE" — : 

82 3 3 5 8 : Hom N . 4. 4 > 1 * * = 
£ 29* AGEL $ 1 8 


7 8 * 
* ** 


P 


——— * 


r 


> gt 
ue only by © 
Cu ſt ome 4 


The Law of Tithes, &c. 


© Deceaſe, in like Manner, Form, Order and 8 
Condition, as is contained in the Statute £ 
made 21 H. 8. for Probate of Teſtaments, 
and none otherwiſe, any Cuſtom, Bull, P 
£ Compoſition, Preſcription or Ordinance P 
© heretofore had, obtained or uſed, to the h: 
© contrary within the ſaid Archdeaconry P. 
c notwithſtanding. * „ tie 
Note; my Lord Coke in 2 Iuſt. 491. ſays, vil 
that no Mortuary is due by Law, only by H. 
Cuſtom ; as is proved by the Words of the Ce 
Statute circumſpecte agatis, which are, abi be 
A Mortuarium dare conſucvit, and the conſtant an 


Due only by 


_ Cuſtom, 


and to the _ 


Parſon of the 
ſame Par ſh. 


Courſe of pleading, claiming them always 42, 
by Cuſtom, ſhews it to be ſo. And note; | 
Selden in his Hiſtory of Tithes, p. 287. ſays, De 


the antient Uſe was to bring the Mortuary the 
along with the Corps when it came to be ry, 
buried, and preſented in its Name. Ego ry 
commonly called Corſe Preſents. | er 
This Cuſtom ſeems borrowed from the dle, 
Heathens, and is too nearly allied to Cha- Sigt 
ron's Fare to be good; and therefore I ſhall per 
ſay no more, but Malus uſus abolendus eſt. the 
See alſo the Cafe of Broad and Piper, nity 
Mich. 1 W. & M. in B. R. where it is agreed ning 
by the Court, that no Mortuary is due or T 
payable, but by the particular Cuſtom of MW Cuſl 
the Place. 3 Mod. 268. Cumb. 166. a M 
Alſo a Mortuary is not properly and ori- after 
ginally due to any Eccleſiaſtical Incumbent, Wt ſecui 
Parſon, or Vicar, but from thoſe only of there 
his own Pariſh, to whom he miniſtereth Spi- I. 
ritual Inſtruction, Sc. See Lindwood, in Place 


his Glofs on C. Statutum vero ut infra, - 
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See alſo. Selman's Treatiſe de Sepultora, p. 35. | 
& $.9 E. a. 81910710 

But notwithſtanding all this, tis ſaid the 
Prevalency of Cuſtom is ſuch, that in ſame 
Places of this Kingdom, Mortuaries are or 
have been paid to the Incumbents of other 
Pariſhes, that perform'd no Miniſterial Du- 
ties at all to the deceaſed Party, either li- 
ving or dying. And tis ſaid, the Stat. 21 Sometimes to 
H. 8. c. 6. does not at all controul that others. 
Courſe, but makes Uſage of Payment to 
be the only Rule thereof, (altho' it ſeems 
an unreaſonable Cuſtom.) See Rep. Can. 
424, 599 © | 

In the Caſe of a Prohibition, for that the 
Defendant ſu'd in the Conſiſtory Court of 
the Biſhop of Chefter, before the Commiſſa- By « Par 
ry, for a Mortuary after the Death of eve- 1 bis Biſbop. 
ry Prieſt within the Archdeaconry of Che- | 
er, viz. his beſt Horſe or Mare, his Sad- 
dle, Bridle, Spurs, his beſt Gown, his beſt 
Signet or Ring, his beſt Hat, his beſt Up- 
per Garment under his Gown, as (due) to 
the Biſhop de debito conſuetudine fare ſuppo- 
nitur, and recites the Stat. 21 H. 8. concer- 
ning Mortuaries. 5 

The Plaintiff averr'd, there was no ſuch 
Cuſtom there, and that ſhe had already paid 
a Mortuary to the Parſon of B. and that, 
ori- after a Prohibition, the Defendant had pro- 
ent, ſecuted his Suit in the Spiritual Court, and 
y of thereupon the Queſtions in B. R. were, 
Spi- 1. Whether there was a Cuſtom in that 
„ in Place to give ſuch Things for a Mor- 
E tuary. „ ; | 
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2. Whether, if ſo, it be à juſt Cauſe for 
a Prohibition, Mortuaries being only tri- 
able in the Spiritual Court. 17 3060 
3. Whether a Conſultation ſhould be gran- 
ted without anſwering the Prohibition. 


The Court ſeemed artfully divided in { 
Opinion, and therefore ordered the De- N 
fendant ſhould plead or demur, and then : 
they would give Judgment upon the Re- t 
turn before them. See 3 Cro. Hinde and t 
the Biſhop of Cheſter. [St | - 
N PT 1 

| li 
Kar IV; | 
| | | | 3 be 
By whom Tithes are to be paid, in 


the general Rules thereof, Caſes | 
explaining thoſe Rules; to whom Ml in, 
they are payable, and the Rull. 
thereof, with ſpecial Caſes there- 

upon; how and in what Man. 
ner they are payable, with the 

Nature of Cuſtom and Pre- 
ſcription therein, and the ſcwie- 

ral Statutes directing the ſame. 

Who muſt pay 11 we have conſidered Tithes in 
Tithes. 1 their ſeveral Kinds, 8 and In- 
cidents, chiefly with Regard to the Thing 

itſelf; we ſhall next conſider them, with 

Reſpect to the Perſons concerned therein, 

either actively or paſſively, i. e. who are to 


pay them, and to whom they are payabl 
N | W. 
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with the Modus ſolvendi, or in what Manner 


they are to be paid, and the Incidents re- 
lative thereto. 2 2 

. Firſt then, it is generally ſaid, that anti- Al, mot par- 
ently both by the Spiritual and Common as: diſ- 
Law, every Man, whether Alien or Deni- ©*9%% _ 
zen, Noble or Ignoble, Bond or Free, was 
bound to pay his Tithes. And ſo he is at 
this Day, except he can ſhew ſome ſpecial. 
Exemption or Diſcharge, either by Compo- 
ſition, Cuſtom, Preſcription or Act of Par- 
liament. See 203.44 — | 

But what Lands and what Perſons may 
be diſcharged of Tithes; as alſo how and 
in what Manner it may be done, ſee the 
two following Chapters. | | 

In the mean Time, as to the Perſon pay- 
ing, we may obſerve the general Rules fol- 


lowing, viz. | 


1. He that receives or takes the nine Parts Taker of the 
to himſelf, is to pay the Tenth or o- * Parts. 
ther Part to the Parſon or other Pro- 
prietor, (but this ſeems to be meant of 
Predial or Mixt Tithes.) | 
2. If a Man buys Underwood of me, or Buyer. 
Corn, or Graſs that is Tithable on the 
Ground ſtanding, he that buys it, and 
not I, muſt pay the Tithes thereof. 
But of Things not growing on the 
Land, and fixed thereto, the Law 
ſeems otherwiſe. For, | | 
3. Where one ſells Sheep whereof the Seller. 
| Parſon is to have a Rate Tithe, the 
Seller and not the Buyer muſt pay the 
Tithe for them. See Dr. and Stud. 1711. 
= Mm „ 
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Buyer. 4. So where one ſells Underwood ſtand- 
ing, the Buyer and not the Seller muſt 
5 | pay the Tithes. 
Seller. 5. But if any Part thereof be cut (and 
ſo of young Trees felled or lopped, 
Sc.) before the Sale, the Seller muſt 
anſwer the Tithe thereof. 
6. So if one that is Owner of a Coppice, 
| Wood or the like, cut it, and fell it 
all together, in this Caſe the Seller 
and not the Buyer muſt anſwer for the 
Tithes. ; 5 
7, So if one cut all the Graſs on his 
Ground, and put it in a Rick there, and 
three Months after ſell it away, the 
Seller and not the Buyer muſt anſwer 
for the Tithe; per Cro. Ch. Juſt. in 


Aſſield's Cale. | 
Oconer of the 8. If a Pariſhoner Let or Sell his Ground 
Land or Cat: or Herbage, tis the Parſon may Sue 


tle, .._ either the Owner of the Ground, or the 
Owner of the Cattle at his Election for 
the Tithe : But Quere how far the Own- 
er of the Land is to anſwer the Tithe of 
the Herbage of the Cattle. 

3 9. If Cattle, Cc. be pawned or pledg d, 
. *ris ſaid the Gagee muſt pay Tithe of 
them. „„ 

10. But if I deliver Cattle or Goods to 4 

to be redelivered to me, I muſt pay the 


_ for them. 5 ; 
Locutoy Heir, II. If a Pariſhioner dye before he pay his 
| ro _ Tithes, his Executor, if he have Afſets 


muſt pay it; Iuære, if the Heir be bound 
in the Caſe ' Predial Tithes, 


12. A 
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- 12. All-Perſonal Tithes being payable by Pena? 

| | Cuſtom, are to be paid by Teh! as hits Tithes. 
been ufed to pay them. 

d  - r3. But no Perſonal Tithe is to be taken 

k of a Robber, Uſurer, Harlot, or the 

t | like; for their whole Gain is Sin. „ 

14 In fome Cafes the Parfon fhall pay Parſon, Vicar. 


A Tithes to the Vicar, and in others the 
it Vicar ſhall pay Tithes to the Parſon. 
r _ infra and 2 Roll. Abr. 335. Pl. 2, 
ic B AAA 
15. Alſo in ſome Caſes the King 8 Leſ- King's Leſſee. 
1s ſee or Patentee of Lands diſcharged 
1d of Tithes, ſhall yet pay Tithes notwith- 
he | ſtanding ſuch Diſcharge. ade infra. 
0 | on: | 
in The Cafes — explain ſome of 
the Rules before- mentionſesſs '. 
nd If a Man ſells me Wood, and I burn it in dur. 


my Houſe, the Vendor fhall be charged with 
the Tithes, and not the Vendee ; for no 


for Tithes ſhall be paid by me for Wood burnt 
In» in my own Houſe. Refolved per Cir. and 
of a Prohibition was granted accordingly, al- 


tho” it was ſaid, That by the Civil Law, the - 
Parſon hath Election to fue either Vendor 


* 
of or Vendee; but this croffes the Comm 


Law: And that the Parſon ſhall not be com 
pelted to ſue the Vendee, who perhaps may 
be unknown to him, fee Noy 152. Palm. 
38. 2 Roll. R. 440. 1 Roll. Abr. 676. : 

If A. agiſts the Cattle of a Stranger in his Agifor. 
Land, the Parſon may ſue the Owner of 
the Land for the Tithes of the Paſture, o- 
therwiſe it would be very Inconvenient for 
the Parſon to ſue every of the Car- 

TE RS 
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tle; and it would alſo be very hard to know 
the number of the Cattle, which perhaps are 

| incertain, Oc. per Curiam. 1 Roll. Abr. ibid. 
Or Omner of And yet in the Caſe of Perry and Wright 
the Catile. Hardr. 184. it was held per Curiam, That 
1 ithes. for the Agiſtment of Cattle are pay- 
able by the Owner of the Cattle: For the 
Cattle take the Profits and Herbage of the 
Soil. So in the Caſe of Commoners. - But 
the Ch. Baron ſaid, 'That the Owner of the 
Soil, (Cattle) might pay them, but clearly 
the Agiſtor is compellable to pay them. Harar. 
. 184. See Cro. Car. 237. the Caſe of an Agi- 
ſtor /upra ; but the ſame Point does not ap- 
pear, but it does in For. 254. And there it 
ſeem'd to the Court well in Reaſon, and 
that the Suit was well brought againſt the 
Owner. But howſoever it be, they adjudg'd, 
_ That it belong'd tothe Spiritual Court to de- 
termine whether the one or the other ought 
to be ſued; and therefore as to this Point a 
_ Conſultation was granted per Curiam. See 
Hard. 35. S. C. cited. | ok 
1 If a Man has a Nurſery of Trees, and he 
er of the sells them, and pulls them up himſelf, he ſhall 
Caſe,if rightly hat. apa: P | 
fated, in 2 pay the Tithe, but if he ſells them particu- 
Danv. 614. larly . e. by parcels to another, the Ven- 
dee ſhall pay the Tithe, Hardr. 380, 381. 
per Curiam. And ſo in the Caſe of Tithe of 
Corn, if it be ſold ſtanding, the Vendee 
ſhall pay the Tithes; but if {old after Seve- 
rance, the Vendor muſt pay it. 2 Roll. Rep 
78. Vide ſupra. © n 
6 If a Parſon ſows his Glebe, and after- 
of Glebe, ward leaſes over the Land, and the * Leſſee 
fevers the Emblements, he ſhall pay N 
1 : TOC 


Mui at 


And ſc 


— 


4s 
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for them to the Parſon. 1 Roll. Abr. 655. K. 1. 
per Fenner. And of this Opinion was Cote 
Ch. Juſt. 2 Bulftr. 184. Cro. El. 578, 579. 
Moor 910. See alſo, 2 Roll. Abr. 51. V 2. 
Moor 4), 50. Hetly 31. Noy 132. Savil 3 
Palm. 38. Dier 43. . ET Co ES 
If a Parſon ſows his Glebe, and after ſells Vendes of Em- 
over the Emblements, the Parſon fhall have blements. 
the Tithes of them, notwithſtanding his own | 
Grant ; adjudged and affirmed in a Writ of 
Error, 1 Koll. Abr. 655. K. 2. and the ſame 
Caſe is Reported as ſo adjudg'd, Cro. Fac. 
362. and likewiſe in 1 Bulſtr. 183, 184. 
That the Land ſowed was Glebe Land, or. 
that he was Parſon at the Time of Sale, ſo 
that he might become ſo afterwards. | 
If a Parſon ſows his Glebe, and dies 5 , 
before Severance, and after a Succeſſor ; 
is inducted, and then the Executor or 
his Vendee, ſevers the Emblements, the 
Succeſſor ſhall have Tithes of them. For 
though the Executor repreſents the Perſon 
of the  Teſtator, yet he cannot repreſent 
him as Parſon, foraſmuch as another is in- 
ducted. 1 Roll. Abr. 655. See this doubted, 
Hob. 188. But 1 Brownl. 69. Where the 
Court inclined accordingly. See alſo Moor 
F, Te te 6 
If a Parſon ſows his Glebe, and is after 
depoſed before Severance, and. another is 
inducted, it ſeems he ſhall have the Tithes 
of his Predeceſſor. (Quære if there be not 
a Diverſity where he dies before the An- 
nunciatiun, and where after?) bid. per Cur. 
And ſo is 1 Bulſtr. 184. per Coke, Ch. Juſt. 
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160 The Taw of Tithes, &. 
| Occu)iers of Note - by Statute 6 H4. C. II. The Farmers 
Aliens Landi or Occupiers of the Lands of Aliens ſhall 
pay Tithes, though the Lands be ſeized in- 
3 to the King's Hands. 2 Danv. 613. 
= N Alſo tho the King himſelf is diſcharged 
| from paying Tithes whiles the Lands art 
in the Poſſeſſion of the Crown, yet his 
Leſſee, Patentee or Alienee ſhall in divers 

Caſes pay Tithes, as before is obſerved. 
In a Prohibition the Plaintiff preſcribed, al 
That K. Ed. 6. was ſeized de nuper deaffore- 
ſtata Forefla de Savernack in Com. Wilts, 
whereof 2 Acres of Wood, called /ickhan Pi 
Huſſocks, within the Pariſh of Pewſey, was z te, 
Tempore, Sc. Parcell: And that K. E4.6 * 
and all his Progenitors and Predeceflors, M07 
Kings of England, Foreflam predictam cum per- Wa 


tinen unde, &c. habuerunt & gaviſi fuerun Tit 
exoneratam acquietatam immunem & privilegia- i. e 
tam de & a ſolutione omnium & fingulariun wit 
Decimarum quarumcunq; Recrori Becleſia pu- dais 
 rochialis de Pewſey predi? ſeu Firmario ſu Kin 
pro tempore exiſten ſolubiliim infra Foreſtan {cril 
 predifam ſen aliquam inde parcellam creſcet- ſon 
tium renovantium provenientium & continges to t. 
tinm Rectori Eccleſie de Pewſy predict. ſu bein 
ejus Firmario pro Tempore exiſtenti ſolubilian. ley 6 
And that King Ed. 6. by. Deed enrolled, I Kind 
conveyed the {aid Foreſt co the Duke f an 
Somerſet in Fee, and that it was conveyed Swen 
from him, by mean Conveyance, to the Plain. there 
tiff, the now Earl of Hartford in Fee, and Bil © Spit 
that the Defendant being Parſon of the 2 Pre 
ſaid Pariſh, had ſued for Tithes of the ſaid I Caſe 
twenty Acres of Wood. To which the De- adjud; 


fendant pleaded for a Conſultation, * 


The Law of Tithes, 8c 


the ſaid twenty Acres were not. Parcel of 


the ſaid Foreſt; upon which an Iſſue being 


joined, a Verdict was given for the Plaintiff. 


And it was afterwards moved in Arreſt of 


Judgment, that this Preſcription in ox De- 
cimando, which was laid in the King, and 


his Progenitors Kings of England, was Per- 
ſonal, and did not extend to the King's 
Alienee, Sc. And after ſeveral Arguments 
at the Bar, it was adjudged, per Tot. Cur. 
(without any Argument by them) That the 
Plaintiff could not take Advantage of this 
Preſcription ; and a Conſultation was gran- 


ted accordingly. 


161 


* 


For the Ground of this Preſcription in Grounds of the 
non Decimando, muſt be either becauſe it g pre- 


was a Foreſt, and ſo could not render 
Tithes whilſt it was uſed with wild Cattle, 
7. e. Deer, Ec. or becauſe the King was not 


cribing in 
non Deci- 
manda, 


within the Council of Lateran, which or- 


dained the Parochial Right, or becauſe the 
King is perſona mixta, and ſo might pre- 
ſcribe in non Decimando as a Spiritual Per- 
ſon; in all which Caſes it could not extend 
to the King's Alienee. For the ſaid Foreſt 
being diſafforeſted, ſee Cro. C 20. Het. 


ley 60. Kil. 137. may now render Tithe in 


Kind. And it ſhall not be intended that 


any real Compoſition or Conſideration was 


given for this Diſcharge, without ſhewin 
thereof ſpecially, no more than in Caſe o 
a Spiritual Perſon or Abbot, that makes ſuch 


a Preſcription. Paſ. 11 Car. 1. B. R. In the 


Caſe of the Earl of Hartford and Leech, 
adjudged. Intr. Hill. 8 Car. 1. Rot. 565. 
| | < 0" 1 Roll. 
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Patentee of 
Abby Lands, 
&c. 


Advantage of this Preſcription, by the Com- 


adjudged Paſ. 7. Car. 1. in Scaccario, Clark 


certain Lands diſcharged of the Payment of 


the Body politick. (See 1 For. 3.) and not 


of A. was ſeized in Fee, and that he and 
his Predeceſſors, 'Fime out of Mind, had = 


The Law of'Tithes, &c. 
1 Roll. Abr. 654, 655. See 1 Jon. 387. the 
fame Caſe adjudged. E 55 A 

And ſo it ſeems in the Caſe of the King's 
Patentee of Abby Lands, Oc. For if a 
Man preſcribes that ſuch an Abbot and his 
Predeceffors have Time out of Mind held 


Tithes, and that this Land came afterwards 
on the Diſſolution by the Stat. 27 H. 8. to 
the Crown, and ſo derives a Title to it from 
the Crown; the Patentee ſhall not have 


mon Law, without the Help of any Statute, 
becauſe it ſhall be intended, that this Diſ- 
charge was by Reaſon of ſome perſonal 
Privilege given to the Abbot and his Prede- 
ceſſors, and ſo is gone by the Diſſolution of 


in Reſpect of any real Compoſition, as was 


verſ. Ward. and Mich. 10. Car. 1. B. R. 


 Siddown and Holmes. Per Cur. upon a De- 


murrer, ſee Cro. Car. 422. and 1 Jon. 368. Fe 
and 373. 8. C. adjudged by Bramſton, Pane BI ++ 


and Barkley (contra Croke) That the Pre- ch 
ſcription in non Decimando, was gone by the de 
Common Law; and the like was adjudged, ne 
Hill. 11 Car. 1. between Cock and Thorpe, of 
upon a Demurrer without Argument, but 0 
alſo againſt the Opinion of Croke. In. aif 
Paſ. 11 Car. Rot. 28. See 1 Roll. Abr. 654. me 
So in Debt upon the Statute 2 69 3 £4.46. 


c. 13. for not ſetting out of Tithes, on 
aehet pleaded it was found, that the Abbo! 


The Law of Tithes, &c. 
the ſame diſcharged of Tithes. And he 
granted the Lands to Al-Sbuls College in 

xford, &c. And it was adjudged for the 

Plaintiff, per Totam Curiam. For that this 
could not be intended a Diſcharge by real 
Compoſition, Ec. it not being ſo pleaded, 
or found. ſo by the Jury, but that it was 
only a meer Preſcription, and Perſonal to 
the Abbot, and did not run with the Land. 
Trin. 18. Car. 2. between Bolls and Atkin- 
fort, adjudged 1 Lev. 185. and 1 Sid. 320. 
adjudged. See alſo r Lev. 189. Skinner 51, 


1 | 

Theſethree laſt Caſes ſhew, that Tithes ſhall 
be paid of Crown and Abby Lands in the 
Hands of Alienees, Grantees, Patentees, Ec. 

But where and in what Caſes ſuch Lands are 
diſcharged of Tithes, or not, will hereafter ap- 
pear more at large in the following Chapter, 
and in Chapter 7. concerning Preſcripti 
ons, Compoſitions, &c. . 

We ſhall therefore here under this Branch Of Fre 
only note, that as to ancient Foreſt Lands Lands, &e. no 
that continue to be ſo, and Lands Extraparo- Tuben. 
chial, i. e. Lands lying in no Pariſh, or 
between two Pariſhes, neither the King, 
nor his Alienee or Patentee ſhall pay Tithes 
of fuch Lands. 5 . 

And it is ſaid, if a Biſhop had held Land 
diſcharged of Tithe, and had made a Feoff- 
ment or Leaſe of it, ſuch Feoffee or Leſ- 

ſee ſhall not pay Tithe, See 2 Coke 44. 

And fo the Vicar in ſome Places pays no 
Tithes to the Parſon, as long as the Vica- 
rage Lands are occupied by himſelf, See 
2 Cro, 44. Cromp. Juriſd. 60. Bro. Di ſins 10. 

M 2 | As 
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As to the ſecond Head or Diviſion of this 
Chapter, to whom Tithes are to be paid, 
Sc. we may obſerve the following general 
Rules, v7z. 1 | - 


1. It is uſually ſaid, that at Common 
Law no Lay Perſon was capable of 

- Tithe, but by Way of Diſcharge or 
Compoſition with the Vicar. Sed Quz- 
re de hoc. LT NE 

2. But now without Queſtion, Laymen 
as well as Clergymen are capable of 
Predial Tithes, and may have or re- 
ceive, or retain them to their own Uſe. 


4 Co. 79. | 
3. But perſonal Tithes are always to be 
paid to the Parſon or Vicar of the Place 
where the Perſon, that is to pay the 

ſame, doth dwell. : 0: 

4. Tithes muſt be paid to him that hath 
Right to them, be he a Layman, as the 
Impropriator, or Clergyman, as the Par- 
| ſon or Vicar. 55 
5. The Tithe generally is to be paid to 
the Parſon or Vicar of the Pariſh where 
it ariſes, and not to the Parſon or Vicar 

of another Pariſh. 1 
6. Vet by ſpecial Preſcription a Parſon 
or Vicar may have Tithe, or a Portion 


of Tithe in a Place out of his Pariſh, BS. 
and in another Pariſh. See 11 Co. 19. 
2 Co. 43. . : 


7. And if one have Titheable Cattle go- 
ing in, a Waſte or Common, whereof 
the Pariſh is not certainly known, he 
ſhall pay the Tithe thereof to the by: Cy 

| La ge is ©} : 


* 
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is ſon where he dwells. Per Statute 2. 
i 3 B. 6, c. iii! 7 
al 8, But in other Caſes, the Tithes that 


come out of any Ground which is ex- . 
traparochial, and lies not in any Pariſh, 


_ the King ſhall have them. | 
of 9. Where Beaſts or Cattle go in one Pa- 
or  riſh one Part of the Year, and in an- 
85 other Pariſh another Part of the Year: 
The Parſons of either Pariſh ſhall have 
on the Tithe for the reſpective Time they 
of fed in either Pariſh. But if leſs than 
re- a Month, no Tithe is due. 
ſe. 10. And this Rule is to be obſerved, 
though the Cattle ſtrayed into ſuch 
be other Pariſh, or otherwiſe, unleſs it be 
CE in the Caſe of Intercommoning, pur 
the Cauſe de Vicinage, &c. Bro. Diſm 17. 
11. If one that is a Common Hunter, 
ath Fiſher, or Fowler, lives in the Pariſh 
che of 4. and Hunts, Fiſnes, or Fowls in 
Ar- the Grounds of H. in B. if this were 
5 done free, and without Reward to H. 
to itt is a perſonal Tithe, and muſt be 
ere paid to the Parſon of A. But if H. 
car received Money or other Reward for 
this, it is then ſaid to be a Predial 
ſon \ Tithe, and is to be paid by H. to the 
Bon Parſon of B. Quere, 
iſh, 12. Although one be wrongfully: collated 
1. by the Biſhop, yet he is ſuch an In- 
: cumbent as is capable of Tithes, and 
g- may ſue for them. Hob. 302. 
reof 13. Yet if a Pariſhioner pay his Tithes 
he to dne that comes in by Simony, it is 
par- Ag e, OD 0 OY at 


ſon 58 C | 14 
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at his own Peril, and he may be forced 
to pay it again. Hob. 168, + 

14. If one be put into 4 Benefice,. aid he 
is afterwards removed, and another put 


in, it is ſaid he that was firſt put in 


ſhall have the Tithes that happen du- 
ring the Vacation Time. Hits 18 Face I, 
. Wood 8 Caſe. 7 

15. But in the ſame Caſe it was held, 


'That on Death, Reſignation, 5 &c. 


the ſucceeding Parſon is to have the 


Tithe happening in the Time of Vaca- 


tion. But they that gather it in, may 
keep ſo much thereof in their Hands, 
as to pay them their Charge in collect- 
ing, and for Miniſters for ſerving the 
Cure. | 
4 A Clark (or Vicar) of a Pariſh. can- 
not preſcribe to have 35. a Year of the 
Parſon for the Tithes of a Place in the 
Pariſh; but upon a Cempoſitian be- 
tween the Parſon and Vicar, ſuch a 
. - Preſcription (Agreement) may be good. 
Moor, Caſe 1234. 
17. Alſo a Man may have his own T ithe 
of the Parſon, by Agreement between 
them, either during the Parſon's Life, 
or quandiu embobus partibꝰ placuerit, 
Se. See 2 Co. 43. 11 Co. 19. 1 Lev. 24. 
' 18, And note; it was ruled at the Afi- 
zes, That if a Man ſow his Lands with 
. Cloyer, and makes his Profit by the 
Seed, this being a (Grain, the Parſon 
ſhall have Tithe of it; but if he con- 
verts it into Hay, and makes his * 
7 es t 
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fit of the Hay, the Vicar being en- 
dowed of the Tithe of Hay, ſhall have 
it as a ſmall Tithe. See Skinyer. ar-. 


19. Note alſo the Caſe of Matſon and 
Liffe, Paſ. & Tren. 5. V. & M. 28 


reported by Skinner, p. 341; and 346. 
Where on a Special Verdict it was 
found, that twenty-ſix Acres only, in a 

- Pariſh conſiſting of one 'Thouſand two 

Hundred, were ſown by ſeveral Per- 


dous with Flax; and adjudged, that this 


was a {mall Tithe, and belonged to the 
Vicar, who was endowed de minutis de- 

cimis; yet ſee ib. 346. contra, as to mi- 

nitis decimis. See 4 Mod. 184. 


20. A Parſon purchaſes Lands within his 


Rectory, and afterwards leaſes the Rec- 

tory ; the Leſſee ſhall have the Tithes 

of the Lands ſo purchaſed. 11 Co. 14. 
21. A Vicar had Glebe Lands, which 


were diſcharged of Tithes, being in 
his own Hands, but when let out, 
did pay Tithes ; the Vicar - owe 


the Lands, but died before it was ſe- 
vered. Qxere if his Executars ſhould 
pay Tithes, Sc. See Hob. 188. 


Note alſo, chat though it be generally 
ſaid, that of Common Right Tithes are 
_ due or payable to Spiritual Perſons, or 
to 


pears by ſeveral of the precedent Rules, 
that by Preſcription, or otherwiſe, they may 
be due and payable to meer Laymen. And 
accordingly it was held in the Caſe of Payne 
v. Brigham. 36 37 Car. 2. and 1 Fac. 2. 


ixt Perſons, . as the King; yer it ap- 
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Layman may in B. R. That a mere Layman may well al- 
, Freſcride. ledge a Seiſing in Fee of Tithes, tho' he 
can't recover thereupon without ſhewing how 
he is ſo ſeized. See Nelſ. Lutw. 41 8. and 2Cro. 
437. See alſo 2 Mod. 320. and 321. Poll. 623, 
where and in what Caſes a Layman may 
preſcribe for Tithes, and in what Caſes he 
may preſcribe in non Decimando. Vide poſt. 
GG ·˖ · o ( 45:2 j 131544 | 
Glebe, | If: a Parſon ſows his Glebe, and afterwards 
| leaſes over the Land, and the Leſſee ſevers 
the Corn, he ſhall pay Tithes thereof to the 
Parſon; or if the Parſon having ſown his 
Parſon ſows, Glebedoth afterwards ſell the Corn, reſerving 
and afterward the Land, the Parſon, when the Vendee doth 
8 bis ſever the Corn, ſhall have the Tithe thereof, 
x notwithſtanding his own Grant. 1 Roll. Abr. 
655. 43 I Feats, 14: EFT 
So a Parſon ſows his Glebe, and dies be- 
fore Severance, and another is inducted, and 
then his Executor, or his Vendee doth ſever 
the Corn, the Succeſſor ſhall have the Tithes: 
For tho* the Executor repreſents the Perſon 
of the Teſtator, yet he cannot repreſent 
him as Parſon, for that another is inducted. 
Vide ibid: =. ©: ©, {F-4 
But if the Corn be ſevered, and the Par- 
ſon dies before it be carried off the Ground, 
there tis thought the Succeſſor ſhall not have 
the Tithes of the Corn ſo ſevered, tho? ſtand- 
ing in Rucks or Shocks on the Ground. For 
In the like Caſe the Executors of the dying 
| Parſon, and not the Succeſſor, ſhall have the 
Tithes of all Corn within the Pariſh, which 
are ſevered from the Ground at the Time of 
the Parſon's Death; and this, tho' the 


The Law. of Tithes, &c. 
Tithes were not then actually ſet out. For 
a Right to the Tithes was veſted in the dy- 
ing Parſon, by the Severance of the Corn 


184. 1 Roll. Abr. 66. 
If a Spiritual Perſon hath a 
propriate, and-enfeoffs another of Part of the 


own Feoffment, 42 E 3. 13. a. and if he de- 
miſeth his Glebe, he ſhall have Tithes of his 
Leſſee. Dyer 43. But it is ſaid to be other- 
wiſe, if the Parſonage be impropriate and in 


Diſſolutions: Brewer and Ver/ſey's Caſe vouch- 
ed by Hutton in Noy 132. Quære hereof ; for 


judg'd the contrary in the Caſe of . Perkins 
and Hind in Point. See Booth and Franklin's 
Caſe, Hetley 3 1. And Note; If a Parſon 
lets his Rectory, reſerving to himſelf his 
Glebe, he in this Caſe ſhall pay Tithes to his 
Grantee. 37 H. 8. 35. „bn 


from the Ground: And ſo ſeems the Opini- 
on in Orpban s Legacy 81. and Office of Exe- 
cutor, chap. 5. fol. 94. See alſo 2 Bulfir. 


Glebe, he ſhall yet have Tithes againſt his 


Parſonage ap- yen be he 


have or pay 
Tithes on bis 
own Feoff ment. 


Lay Hands, becauſe of the Star. 32. H 8. of 


the Court deny'd it, and ſaid it was ad- 


If one contracts with the Parſon for the Leſſee, &e. to. 


Diſcharge of the Tithes of his Lands for 44% Advan- - 
Years, and then demiſes his Lands to ano- 2 of 4 Dif- 
ther, in this Caſe he ſhall not have Tithes of © 


* 
« 1 | 


his Leſſee, for that this Contract for the Diſ- -- 


charge is fixt to the Land, and the Leſſee 


and other Occupiers ſhall have the Adyan- 


tage of it. But if one take a Leaſe of his 
Tithes by Deed, and then Demiſes his Land, 
in this Caſe he ſhall have Tithes of his 
Leſſee, for the Land was not diſcharged. 
dee Hetiy 31. 8-25 

| Altho' 
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Tithe of tbe Altho' Glebe Land in it ſelf conſidered is 


Parſon 
Glebe how 


Tithable as other Lands are, yet no Tithes 


payable, with ſhall be pay'd of the Glebe by the Parſon of 
reſpe to the a Church to the Vicar of the ſame Church, 


Vicar. 


whilſt they are in the Hands of the Parſon 
himſelf, altho' the Vicar is endow'd of the 
Tithes of all Lands within the Pariſh. | For 
the Rule is, Eccleſia Decimas Eccleſia Solvere 
non Debet. And Tanfield Baron then ſaid, 
that lately this Matter was in Queſtion be- 


tween one 7oung and the Parſon-of Boxley in 


the County of Milts, and that *twas then ad- 
judg'd, That no Tithes ſhall be paid of the 
| Glebe Lands in that Caſe. But by Pophan, 
if the Vicar by Endowment be to have all 
the ſmall Tithes within the Pariſh, and then 
the Parſon makes a Leaſe of his Glebe Lands, 
the Leſſee ſhall pay the ſmall Tithes ariſing 
therefrom to the Vicar, and the groſs Tithes 
thereof to the Leſſor: To which the Court 
agreed, 3 Cro. 479. and ſee Moor 4.57. S. C. 
And fo, if the Vicar: had been eſpecially 
endowed of the Minute Tithes of Glebe 
Lands of the Parſonage, the Vicar ſhould have 
had them, altho' they were in the Hands of 
the Appropriator. But Note; it ought to 
be ancient Glebe at the Time of the Endou- 
ment. See 3 Cyo. 578. and Moor 910. S. C. 


How payable Alſo what is before ſaid of the Parſon" 
by the Vicar, Glebe,' with reſpect to the Vicar, will equal) 
with reſpe#t to hold true as to the Vicar's Glebe, with reſpett 


the Parſon. 


to the Parſon ; for whilſt the Vicar retain 
the Glebe in his own Hands, he ſhall not pa) 
Tithes thereof; but if he Demiſe it to ane 
ther, the Leſſee ſhall pay the Groſs Tithes : 


canno! 


ſeſſion. 


Dix. 


And 
being 
ſells tl 
becom. 


Type Lawof Tithes, &c. 
is the Parſon, and the Vicar's Tiches to the 


58 Vicar. Vide ibid. 
of Alſo where the Vicar 4 gs his Glebe, 


h, and died, *twas held, That the 'Tithes 

n thereof ought to be pay'd by his Executors 

1e to the (ſucceeding) Vicar: &. Bren. and 

or Galdsbo. 6g, ſed 1 Roll. Abr. 655. contr. 

ro But it ſeems, if the Parſon's or Vicar's Glebe Glebe in an- 
d, be in another Pariſn than where the Church ther Pariſh. 
e- is ta Which. it belongs, the Tithes of ſuch _ 

in lebe ſhall be paid to the Incumbent of the | 

d- Church where the Gee is, unleſs the Par- 
he ſon or Vicar, to. whom ſuch' Glebe belongs, 

im, can preſeribe in uon Decimando. See Moor 

all 522. "1 Rall. Abr. 653. e Tithes, > fol. 

en 73» 7 $89 

ds, So if a Parsen bot 2 Church en Unity of Peſ- 
ing Wl chaſes a Manor ar Lands within the fame ton. 

bes Pariſh, - ag by this Purchaſe. and Unity of 

urt WM Poſſeſion, the Lands which were Tithable be- 

C. fore are now become Tithe- free, becauſe a 


Man cannot pay Tithes to himſelf; yer if 
the Parſon leaſe his Rectory, the Parſon 
himſelf. ſhall pay Tithes of his Land to his 
Leſſee, as before is: ſhewn. Vide ante. 
Alſo if a Parſon makes a Peoffment of his 
Manor or Lands, the 'Feoffee ſhall pay 


„ C. Tiches to the Feoffor 5. e. the Parſon ; be- 188 
ſon's cauſe ehe Tithes are only ſuſpended, but WW | 
zally cannot be extinguiſhed by 1 any Unity of Poſ- 1 
pet en. Bae 30 & 32 H 8. Dies 43. Bro: Tit. 

rains I D/ 1. Hetley: 31. and ante. 

t pay And the Caſe is ſtronger where 4 Man, A. Sells bis 


heing poſſeſs'd of Lands ſown with Corn, pods nn 
ſells — Corn to another, and afterwards 1 5 * 
EN Proprietor of the Tithes of the Tithe, 


ſame 
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ſame Lands; for in that Caſe he ſhall have 1 
the Tithes of the Corn ſo by him ſold; for il of 
tho” the Parſon may ſell the Tithes before ſaic 
Severance, | and before the Severance ' hath E 
ſuch an Intereſt and Right in them, as he of * 
may aliene or diſpoſe of, ſo that his Pro- diſt 
perty in them doth not ariſe to him merely Rec 
by the Severance, the Severance giving unto a P 
him only the Lay Intereſt in them; yet be- I the 
fore Severance they ſhall not paſs without 
. expreſs Words. See 2 Bulſtr. 183. 
Tithe; ſeparate in every Pariſh do belong to the Rector, 
= the Re. Vicar, or Impropriator of ſuch Pariſh, and 
14 ſhall be ſo intended, if the contrary is not 
ſhewn, as Stile's Reg. 623. yet may a Por- 
tion of Tithes within one Pariſh belong to 
the Rector, Vicar, or Impropriator of ano- 
ther Pariſh, See 4 Co. 35. Godolph. 35. 2 0. 
44- 14 H. 4. 17. 20 H. 6. 1J. 44 Afs. 25. 
Portion of Note; By a Portion of Tithes, is to be 
Tithes quid, underſtood where a Parſon, Rector, or o- 
& unde. ther, has ſome Part of Tithes of another 
Pariſh in Groſs, ſeparated and divided from 
the Rectory of the Pariſh wherein they 
| ariſe. And it is ſaid, - That the Original of 
theſe Portions is to be referred to the Time 
antecedent to the Council of Lateran, when 
it was lawful for every:Man' to diſpoſe of 
his Tithes to any Church he pleaſed, and 
was not reſtrained to pay them to any one 
Pariſn or Parſon in particular. See the Books 
cited ſupra, and 8 E 4. 14. 13 Co. 13. 
But, notwithſtanding theſe Authorities 
Mr. Mat ſon and ſome others think it proba- 
ble, That many of theſe Portions of gr ann 
NN ce | g 
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7 have had their Commencement by the Grants 
* of Parſon, Patron, and Ordinary, ſince the 
re ſaid Council of Lateran. | 
th However that be, *tis certain, a Portion 


of Tithes is, in the Notion of the Law, ſo 
diſtinguiſhed from Tithes belonging to a 
Rectory, That if a Portion of Tithes in ſuch 


the King's Grants) Tithes belonging to the 


35. Clayton's Rep. Caſe 25. and ſo in plead- 
ing, if Tithes be demanded generally, a Por- 
tion of Tithes ſhall not be recovered by ſuch 
a Demand, as may be collected from the 
Caſe 14 H 4. 17. 

It is generally admitted, That at Com- 
mon Law, not only Spiritual Perſons, but 


no- Perſonæ mixtæ, as the King or Queen, might 
G. be diſcharged from the Payment of Tithes. 
* ind therefore the King might preſcribe to 
) 


Tithes. See 22 Aſs. 75. Fitz. aid del Roy 


ther oz. 10 H. 7. 18. Moor 483. and 1 For. 387. 
rom And 'tis ſaid to be a Rule, That he who 
hey ay have Tithes may be diſcharged from 
of he Payment of them. 1 Browsl. and Goldsbo. 
me p. 31. (Sd Quere. For then all Laymen 
hen BWnay be diſcharged from paying Tithes ; for 

e of ey are now capable of having them by 
and Prant or otherwiſe, as before is ſhewn.) 
one nd therefore it is, That Lands lying with- 
o0ks a Foreſt, and in the Hands of the King, 
1 o not pay Tithes, altho* they be within a 
ines, ariſn. See Stile's Rep. 137. Stile's Reg. 
rob 24, Hetiy 66. | 

iche 

have And 


a Pariſh be granted (eſpecially in Caſe of 
Rectory will not paſs thereby. See 4 Co. 


Tithes. | 


be abſolutely diſcharged from Payment of 


Perſons Diſ- 
charged of 


Foreſt Lands 


The King's And note; this Privilege extends to the 


Leſſee, Ec: King” $ Leſſee, but not tb his Feoffer; by 
Henden, Davenport and Athow, Setjeants. Het- C 
ey Go. and per Curiam. Stile's 137. 1 Fon. 38). C: 
But if the Lands be difafforeſted, and be ti 
within any Fariſh, then they ought to pay 
Tithes in the Hands of the King's Leffee, th 
Extraparo- But the Tithes of Lands, which are not of 


chial. within any Pariſh; do of Right belong to the an 
King. And there are ſaid to be diver Se, 
Foreſts which are not within any Pariſh. 
See 22 Aſs. 5. 2 Inſt. 646. 1 Roll. Rep. 4 IM ©. 
457. Stile 137. and Slden of Tithes 365, me 


Oc. | the 

et 54.3.5. a. The Opinion of Herle ſeem: An 

to the contrary, vis. That ſuch Extraparo- adj. 

| chial Tithes belong to the Biſhop ; but that tha. 

is to be underſtood by the Canon, and not the 

by the Common Law; and that Canon, WW no 

which gave the Extraparochial Tithes v Pris 

the Biſhop, was never allowed or received FF B 

in this Realm. 2 Juſt. 467. ritu⸗ 

Stat. 2 3. But as to the Tithe of Cattle kept ꝙ bim 
Ed. 6 depaſtured on Waſtes or Commons when ſcrip 
the Pariſh is not known, this is given to chart 

the Parſon of the Pariſh, where the Owner vileg 

of ſuch Cattle doth inhabir, by the Statut <<! VE 

2 E 3 Ed. 6. cap. 13. SetF. 3. as before and 

obſerved. ih hg | nants 

King's Paten- It is ſaid to be ruled by the Advice of al Tena 
tee or = the Judges, upon a Cafe depending in the  Evide 
bolder in Fee. Exchequer, 29 Elix. That although MM Ke 
| Queen fhall not pay Tithes for her on! An 
Poſſeſſions, becauſe ſhe is Perſona mi 2 

mr 


and ſo may well retain them; yet if fe 
Fog gras 


The Law of Tithes, &. 175 
grants them by Patent in Fee, her Paten- 
tee ſhall pay Tithes; and that ſo ſhall her 
Copyholder of Inheritance, for that they 
cannot participate of the Queen's Preroga- 
tive therein. 3 Cro. 785. | 3 N 

It is alſo admitted, That Lands held of Hi Tenent 
the King in Capite, paid Tithes. 3 Cro. 393. Capite. 
Hardr. 315. But a Suit for the Subſtraction Ch, 
of ſuch Tithes was to be in the Chancery, 
and not in the Spiritual Court. F. N. B. 40. 
Selden of Tithes 354. 1 85 

Yet in Foſſet and Franklin's Caſe, 25 Car. 2. L, g. 
h | Age ing Far- 
B. R. it was agreed, That the King's Far- „ 
mer ſhall. be diſcharged of Tithes, though 
the Diſcharge be only in propriis Manibas. 
And Sir William Jones ſaid it had been ſo 
adjudged. (Vide ante.) But the Court at 
that Time did not remember it, and held 
the King's Fee-Farmer was not diſcharged ; 
no more is his Leſſee coming in under the 
Privilege of the Monaſtery. 

But they agreed that the King as a Spi- 
ritual Perſon, may preſcribe in Diſcharge of 
_ himſelf and Farmers; but by a general Pre- 
ſcription the King's Farmers are not diſ- 
charged, much leſs on a Diſcharge by Pri- 
vilege of Order, Cc. And the Court con- 
ceived the Preſcription muſt be alledged, 
and found for the King, his Farmers and Te- 
nants; and that Non- payment by the under 
Tenants of the King's Farmer, is ſufficient 
Evidence to prove ſuch Preſcription. See 
3 Keeb. 208, 217. Raym. 22. 

And Note; though Perſons meerly Spiri- 
tual or Mix'd, as the King, 6c. might at the 
Common Law, preſcribe to be nee 

1 ee 


176 


Preſcription 
deſtroyed. 


it is ſaid, That if the King alien any of the 
: Lands 


The Law of Tithes, Sec 
Tithes in non Decimando, ut ſupra; yet it is 
ſaid, that no Layman could ſo preſcribe, 
without the Aid of an Act of Parliament. 
But now, by Virtue of the Stat. 2) H. 8. 
c. 28. & 31 H. 8. c. 13. Both the King and 
his Patentees, and other Owners of Abby 


q 
Lands are to hold them diſcharged from 
the Payment of Tithes, as freely as the Ab- t 
bots, ec. themſelves did. J 
Alſo it has been adjudged, That whilſt t 
the King's Title to ſuch Lands remains, t 
and they be manured by his Farmers or 
Tenants, for Years or at Will, no Tithes C 
are to be paid for them, although Tithes ri 
ſhould have been paid of them by the Far- St 
mers or 'Tenants of the Abbots or Priors in 
that held them, before that Statute. And th 
the Reaſon given is, That the King him- ed 
ſelf cannot manure them, Sc. But it is Pa 
ſaid, if the King having leaſed them, grants the 
over the Reverſion, or ſells them, there ſing 
the Farmers ſhall pay Tithes ; by Manmobch dic 
Ch. Baron. 2 Leon. 71. and Owen 56. S. C. Kir 
But in another Caſe Tanfield, Ch. Baron, cou 
ſaid, That the King's Tenants for Life ot the 
Years ſhall not be free from Tithes, but on- fror 
ly his Tenants at Will; and it was there - WW” Pop 
greed per Curiam, That the King's Patente' BF mad 
is to be intended of the King's Farmers, and whic 
not his Patentees in Fee. Moor 215. And © Bll terie 
in the Caſe of the Foreſt of Savernacle, ſupre Wl c. 
it was agreed, That the King's Patente© the! 


ſhall pay Tithes: And ſo in Borvle's and 
Atkin's Caſe. 2 Keble 29. 
And in the Caſe of Compoſe v.— Hardr. 315 


his Patentee ſhall pay Tithes, and not only 
ſo, but the Preſcription to be diſcharged of 
Tithes is deſtroyed for ever, tho the ſame 
Lands ſhould afterwards come again to the 
King's Hands by Eſcheat or otherwiſe : How- 
ever, the Reverſioner, and the King's Paten- 
tee, and their Aſſignes ſhall have the ſame 


Privilege that the Abbot had, viz. To hold 


them free whilſt in his own Hands, and not let 
to, or manured by another. See Ber). Rep. 143. 
And yet methinks ſuch of the foregoing 


Caſes, as are reſtrictive of the King's Autho= 


rity, do not purſue the Intent of the ſaid 
Statutes, which veſted thoſe Lands as freely 


in the King as they were in the Hands of | 


the former Poſſeſſors, who we know claim- 
ed an Exemption and Diſcharge 'from the 
Payment of all Tithes ; and this merely from 
the Authority of the Pope's Bull, Sc. And 
ſince all Eccleſiaſtical Authority and Juriſ- 
diftion is now lodg'd in the Perſon of the 
King, as fully and abſolutely as it poſſibly 
could be in the Pope, I ſee no Reaſon why 
the King cannot now grant Lands to'be free 
from the Payment of 'Tithes, as well as the 


Pope could formerly. And this I take to be 
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Lands whereof he is diſcharged of Tithes, 


_ . 


7 


made more clear by the Stat. 1. Ed. 6. c. 14. vide poſt 


teries, &c. and their Lands, Tenements, Tithes, 


c. ſhall be in the actual and real Poſſeſſion of 


the King, his Heirs, Sc. for ever. \ 
And accordingly, in the Caſe of I bitton 
and Veſton, upon the Queſtion whether the 
Privilege of being diſcharged of Tithes was 
preſerved and given to the King and his Pa- 
tentees ; tho? at firſt the Court was in ſome 


poir, 


which Enacts, That all Colleges, Chan- Chap. 7. 
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Doubt, as Bridgman 33. Latch 89. Goldsbo. 
395. yet afterwards on ſolemn Debate and 
Argument, as 1 Jon. 181 to 191. It was 
. reſolved by three Judges againſt one, That 
it was the Right both of the King and his 
Patentee to be diſcharged of Tithes. (G2 
Bro. 8. 23. OR 57. Moor 913. 2 Co. 49.) 
Alſo in the Caſe of Foſſett and Franklin, 
which ſee before and in Raym. 225. and; 
Keb. 208. it was adjudged upon a ſpecial 
Verdict, that ſuch Lands are (entirely) dif- 
los 1 * from the Payment of Tithes. 
In ubat Man- I ſhall no further enlarge, in this Place, on 
ner payable. the two former Points, viz. by whom Tithes 
are to be paid, or to whom they are payable; 
but proceed to the third Diviſion of this Pri 
Chapter, and in general ſhew in what man- 
ner they ought to be paid. | 
And here in the firſt place we are to Miſſev: 
Note, That the Modus Solvendi, or mannet 8. 
of paying Tithes, is entirely to be guided by MFC ul 
the Cuſtom of the Place where they ariſe, 2 ha 
before we have ſhewn in ſeveral Inſtances. 
To be guided Nis further obſervable, That the ſeveral Mſſua 
by Cuftlom. Statutes which direct the Payment of Tithe 
do alſo direct the Manner of Payment to N. 
be according to the Cuſtom of the Place. it 
aut. Chap. 2, 3 and 4. Moor 913. 2 Leon. Jo 
I Roll. Rep. 172, 420. 1 Roll. Abr. 643, E. T. 
Thus the Statutes 27 H. J. cap. 20, 0 ein 
DQ. watf. 488 cap. 21. do continue the Cuſtoms of Lu 
mo don in the Payment of their Tithes. See allo 
"C37 $613. - | 
Thus the Stat. 32 H. 8. cap. J. Entitlel 
an Ad for the true Payment of Tithes and Of 
Jerings, in its ſecond Section does Enad 
That every Perſon ſhall ſer out and pol by 
g 5 oh 
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Tithes according to the Cuſtoms and Uſages | 
of the Pariſhes and Places where they are due. 

Thus the Stat. 2 & 3 Ed. 6. c. 13. not only 
confirms both the ſaid former Statutes, but 
further provides and Enacts, That the ſaid 547. 2.3. Ed. 
Act, nor any Thing therein contained, 6. cap. 13. 
© ſhall not extend in any-wiſe to the Inha- 
© bitants of the Cities of London or Canter- 

E © bury, and Suburbs of the ſame, nor to any 
© other Town or Place that hath uſed to 
© pay their Tithes by their Houſes, otherwiſe 
© than they ought or ſhould have done be- 
fore the making of that Act, any thing 
therein contained to the contrary, Ec. 

So Sect. 1. of the ſame Act directs 
Predial Tithes to be paid as within forty 
Years paſt they had been. So Sect. 5. and 6. 

The Improver of Barren Land to pay for 
ſeven Years only what was uſual ; Sect. 7. and 
8. That Handicrafts pay according to the 
Cuſtom uſed for forty Years paſt ; Sect. 10. 

hat Offerings be only pay'd as accuſtomed, 

and Sea. 11. Tithe Fiſh to be paid only as 
ſual, Sc. See the Statutes 32 H. 8, and 2 

3 B. 6. hereafter, Chap. 7. 

Now this Cuſtom of Pariſhes or Places, in eee of 
he Caſe of Tithes, chiefly conſiſts of two Nn go 1200 

mas on. Ez | : 

1. Where there is by Cuſtom a Modus 
Decimandi, i. e. a Cuſtom to pay either 

oney, or ſome other thing in lieu of Tithes 
n kind; See of this hereafter. _ In 

2. Where Tithe has by Cuſtom been Tithable in 
day'd. of Things that in their Kind or Na- their Nature, 

re are not Tithable, as 'Tithes of Things S., Pegs 
re Nature, in ſome Places: So the Tithes WT _ : 

f Lead in Derbyſbire, or of Tin in Devonſhire 642 © 
d Cornwall. N 2 Sd 
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1 So the Cuſtom of paying the Tithe of 
Wl Fiſh, or for Fiſhing in the Sea, Cc. as in ſome 
1 Parts of South-Wales, where tis ſaid the 
TAY Cuſtom is, That if the Pariſhioner of one 
Fe Pariſh lands his Fiſh in another, the Tithes 
44 are divided between the Parſon of the Pa- 
1 riſh where the Fiſher lives, and the other : 
Wks where he lands his Fiſh: But if the Pa- . 
4 riſhioner lands his Fiſh in the ſame Parih ( 
1 where he dwells, there the Rector or Parſon 
1 of that Pariſh ſhall have the whole Tithe. f 
1 And in ſome places they pay Tithe of f 
FRA Lime-kilns by Cuſtom, and ſo of other y 
wh Things, which in their own Nature are not al 
#6 1 Roll. Abr. Tithable : And note; in theſe, and other 34 
. 642. like Caſes, the Tithe taken is ſaid to bea 
14H ; Tithe againſt Common Right, and there- * 
9. fore ſuch Cuſtoms ought to have ſome Co- Pa 
367 lour or Ground of Reaſon for their Support; of 
"ij and therefore Quære the Reaſonableneſs of 
* the Cuſtom of Tithe of Ale, which is ſaid Ke 
Al. to be at Market-raiſin, and other Parts af Pa. 
| Lincolnſhire ; for unleſs it be in lieu of ſome- Lie 
7 thing which is there exempted from Tithe, 1 
* or ſome other Conſideration, I cannot con- * 
WY ce. . ive the Cuſtom to be good. b D O 
1 —_— Deci- And as by Cuſtom there may be a Modu + 
8 n Dea, or one 'Thing pay'd for Tithe ”_ 
i in Satisfaction and Diſcharge of another; I R 
3b and Things may be made Tithable in Kind, ; 7 


which in their own Nature are not ſo; ſo 
Cuſtom has a great Influence upon the Forn ip 
and the Manner of Tithing,and in many Place 
$3 | and Caſes directs the Time, the Place, and 
„ im _ , the Order or Method of Payment. 

I — And as Cuſtom may make Things Tithe. 
bol. able, which of their own Nature are 0 
8 .-Y | TS Tithable; 


- 
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Tithable; ſo the Cuſtom of a Country, | 
Province, -or Hundred, may Diſcharge the 


the Payment of 'Tithes for Things, which in 
Ne their own Nature are Tithable ; fo that 
hes there be a Competency for the Maintenance 


of the Miniſtry beſides. And fo it was ad- 
judged in the Caſe of Hicks and Mood ſon. 
Mich. 6 M. M. B. R. See 4 Mod. 336, 340. 
Cumb. 403. 2 Salk. 655. Skin. 560. 5 
So a Cuſtom to be exempted from the 
Tithe of Underwood, uſed within a Pariſh 
for Fencing of Corn, is good; but it is ſaid 
you muſt ſhew, that the Tithes of the Corn 
are paid by you to the Parſon. See 4 Mod. 
| 541, RR Eo IF TIE 
ther r. it has been adjudged, that Tithe- 
: Wood is not due of Common Right, but 
Co. Ppayable only as a Cuſtomary Tithe; and ſo | 
| of Mills, 82 Cumberb. 404. * 
"5 And note; the Cuſtom of the Ids of The Wilds of 
Kent and Suſſex, is to be free from the Kent, &c. 
8 f Payment of Tithe-Wood, or any Thing in 
Lieu of it. See Hob. 266. 2 Bulſ. 245. 
rithe, And ſo in ſeveral Countries they pay no 
con. Tithe of their Milk. Quere if they are alſo 
oY diſcharged of the Tithe of Cheeſe ; and fee > 
Dr. & Stud. cap. ult. 1 Roll. Abr. 642. B. 1. 
and P. 55 6, 8. es 8 
So Tithe-Fiſn are not due of Common 
Right, but only by Cuſtom. 6 Mod. 223. 
IU. = © + | 
And where Tithes are due of Common 
Right, and where by Cuſtom, ſee 4 Mod. 
341, 344. | „„ | 
But it is laid down as a general Rule, 
that a Country or Hundred cannot preſcribe 
in ne: Decimando, for Things Tithable of 
| 073 Common' 
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Common Right; but otherwiſe it is of Things 
net Tithable of Common Right. Salk. 655. 

| 4 Med. 336. . 111 
Difference be- But there ſeems to be a Difference be- 
= Cuſtom tween Cuſtom and Preſcription. For tho 
6 wa a Layman cannot preſcribe in non 'Deci- 
mando, yet a Cuſtom may excuſe a Layman 
from the Payment of Tithes. See 4 Mod. 341. 
Alſo a Layman may preſcribe to have 

Tithes. See 2 Med. 320, 321. | 

And ſo in the Caſe of Payne verſ. Brig. 
ham, in Lutwich's Rep. Mic. 36, 37. Car. 2. 
1 Fac. 2. it was adjudged, that a Lay- 
man may well alledge a Seizin .in Fee of 
Tithes: But that he could not entitle him- 

ſelf thereto without ſhewing ow. 
So in an Action on the Statute 1, 2 Ed. 6, 
for not ſetting out Tithes, it is ſufficient to 
declare, that he was Proprietarius, without 
ſhewing a Title ; but he cannot recover with- 

out proving it, ut dicitur. 4 Mod. 422. 

8 Now the preciſe Difference between a 
bed, Kc. Cuſtom and Preſcription (though they of: 
ten-ſeem to be confounded in our Books) 
is this, viz. | 74 — 
Every Cuſtom is local, and muſt have 
ſome certain Dimenſion of Place to exiſt 
in. And therefore in pleading, Sc. mult 
be alledged to be within ſome certain Pro- 
vince, 1 Hundred, City, Sc. in pat- 
ticular; for if it be a general Cuſtom thro 
the Kingdom, it is Common Law. And 
ſuch Cuſtom muſt be common to all within 
ſuch Limits. But if it be confined to any 
Perſon or Perſons certain, or to a Houſe, 
Land or other Thing, there it becomes 4 
Preſcription, which is a younger Daughter 
ZT 
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And therefore the Manner of pleading a Of pleading 

Cuſtom is to alledge, that within ſuch “ Cem, 

a Country, Hundred, or Town there is, 

and from the Time whereof the Memor 

of Man is not to the contrary, there hat! 

been ſuch a Cuſtom uſed and approved in 

the ſame, that is to ſay, That Sc. and ſo 

ſetting forth the Cuſtom as it is. 


But when you plead a Preſcription, you 4nd Preſerip- 
| only alledge, that you and all thoſe whoſe “. 

Eſtate you have in ſuch and ſuch Lands, 

have, Time out of Mind, paid ſo much an- 

nually to the Parſon of D. in full Satisfac- 

tion, Exoneration, and Diſcharge of all the 

Tithes ariſing upon the ſaid Lands, Ec. 

From whence it appears, That, ſtrictly 

ſpeaking, Cuſtom and Preſcription differ in 

theſe Particulars. 1. Cuſtom is Local, and 

muſt be limited and confined to ſome cer- 

tain Place; Preſcription is at large, and 

not confined to a Place. 2. Cuſtom is com- 
mon to all the Perſons and Lands within 
4 the Limits where it is alledged, but Pre- 
J 5 ſcription is only applicable to certain Per- 
02) i ner re 4 : NE ENT . 

But yet in this they both agree, vis. Merein tber 

. they muſt be conſtant 2 Inerruptivn, agree. * 
wer and perpetual from the Time whereof the 
7 Memory of Man is not to the contrary; 

sor if there hath been frequent Interrupti- 
PF", BY ons, there can be no Cuſtom or Preſcrip- 
And tion obtained ; but after a Cuſtom or Pre- 

l ſeription is once duly obtained, a Diſturbance 
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or Interruption for ten or twenty Years 


ſhall not deſtroy it. For multiplex Interrup- 
5" 5 TT" OOO 


184 The Law of Tithes, &c. 
tio non tollit Præſcriptionem ſemel obtentam. 
1 Inſt. 114. 2 Inſt. 653, 654. 


Time of Pre» But here we may obſerve, that though I 
ſcription. the Civil and Canon Law do in ſome Caſes ſi 
take Notice of Cuſtom and Preſcription, pt 
yet herein they differ from the Common fo 
Law; for they allow a Uſage for forty A 
Years to be a good Cuſtom or Preſcription, 
founding their Judgment upon a Decretal to 
Epiſtle of Pope Alexander the Third, Am wi 
1180. But this Kingdom never allowed of fo 
_ that Epiſtle, or yielded any Obedience to of 
it. And therefore all Cuſtoms and Preſcrip- IF 
tions, as well Spiritual as Temporal, if ever not 
they come to be tried at the Common Lay, dee 
as all (Cuſtoms and) Preſcriptions concern» clai 
ing Tithes, (if they are controverted) ought, wit 
Miu proved, muſt be proved to have been uſed be- 8 
pvpond the Memory of Man to the con- ſue⸗ 


trary. For if any Man living, or any Au- Mil 
thentic Record or other Evidence, prove it ¶ tion 


Reſpect 


was otherwiſe at any Time ſince the firſt no 

Year of King Rich. 1. i. e. Anno 1189. the paid 

Cuſtom or Preſcription muſt fail. See Prol 

2 Inft. 653. - 5 os 1R 

And we may further obſerve, that both It 

k Cuſtom and, Preſcription, with Reſpect to of U 

tl Tithes, may be either de modo Decimandi, with 

1 or de non Decimando; as to Cuſtoms and Wild 

4 Preſcriptions de modo Decimandi, none at this Pref, 

6 Day do diſpute ; and it has been alſo fre- Mticul: 

34 quently adjudged, that a Cuſtom de nom De. ſhew. 

Aa cimando may be good, either in Reſpect of Bu 

1 this or that particular Place or Land, (as WW Cuſt: 

a8 Lands diſcharged by Statute, Sc.) or in of T 
Th 


— SOON 


Reſpect of this or that particular Tithe; 
ſo that a County, or Part of a County, as a 
Hundred, Town, Oc. ſhall not pay an 
ſuch ſort of Tithes, as Wood, or the like, 
provided there be. a ſufficient Maintenance 
for the Miniſter as aforeſaid. See 1 Roll. 
Ar. ss. 65% 8 
And upon this Reaſon ſeems the Caſe Baker: free of 
to be adjudged, that a Cuſtom for Bakers, Tithe ef Mills. 
within two Hundreds, not to pay any thin 
for Tithes of new erected Mills, for the Uſe 
of their Trade, c. was a good Cuſtom. 
1 Roll. Abr. 654. Bu uch Cuſtom is ſaid 
not to be good for a ſingle Pariſh ; nor in- 
deed can any Pariſh properly preſcribe, or 
claim by Cuſtom, ſeeing they were erected 
within Time of Memory. h 
| So on the like Realon, where one was Milkef Ewes, 
ſued in the Eccleſiaſtical Court for the Tithe- 
Milk of Ewes, he ſuggeſted for a Prohibi- 
tion, that, by the Cuſtom of the Country, 
no Tithes of the Milk of Ewes had been 
the paid within the Memory of Man, and a 
See Prohibition was granted thereupon. See 
1 Roll. Abr. 654. | | 3 
both It has been alſo adjudged, that no Tithes Underwood. 
t to of Underwood ſhall be paid in forty Pariſhes 
nd within the Vild of Suſſex, nor in all the 
and Viid of Kent. Ibid. 653, 654. And the like 
this Preſcription has been allowed in other Par- 
fre. ticulars, as before is, and hereafter will be 
De- ſhewn. . 1 
& of But further, 'To ſhew what Influence 
(4 {WI Cuſtom and Preſcription have in the, Caſe 
r in of Tithes, and the Manner of Tithing, 
e 
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let us conſider the ſeveral Statutes that al 


low and approve the fame. 4 
Stat. 27 H. 8. And firſt, by the Staute 2 H. 8. before. 
mentioned it is Enacted, That every Subject 
© of England, Ec. according to the Eccle. 
© fiaſtical Laws and e of the 
© Church of England, and after the lauda. 
© ble Uſages and Cuſtoms of the Pariſh or 
© other Place, where he dwelleth, or oc- 
© cupieth, ſhall yield and pay his Tithes, 
Offerings, and other Duties of Holy 
6 Church, Ec. * — 
By this Statute the legal Ecclefiaſtical 
Canons and Conſtitutions are affirmed, as 
to the Payment of Tithes ; but in ſuch Caſes 
where they are contrary to the Common 
Law, or Cuſtoms of the Place, they do not 


bind. And in the next Place, this Act al- 1 
lows and confirms all Uſages and Cuſtoms 2 
of the Place where the Tithes ariſe, which 
are to be preferred before all Eccleſiaſtical 3 
Canons and Conſtitutions in the Manner | 

of Tithing. „ 

Stat. 32 H. 8. The next Statute is that of 32 H. 8: c.) 

whereby it is Enacted, That every Per- U 
« ſon, Sc. ſhall fully, truly and effeCtually relat 
© ſet out, yield, and pay all and fingular an A 
© Tithes and Offerings aforeſaid, according char 
© to the lawful Cuſtoms and Uſages of the or T 
© Pariſhes and Places where ſuch Tithes ot to p 
© Duties ſhall grow, ariſe, come or b 219. 
due. 8 Al 
This Act alſo confirms the lawful Cu- Enac 
ſtoms and Uſages in the Caſe of Tithes, G. pre 
And ſo doth „ 6 ver 


The 


he 
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The Stat. 1, 2 Ed. 6. c. 13. which Enacts, Star. 1 2 
« That every of the King's Subjects, ſhall Ed. 6 


out Fraud or Covin, Divide, ſet out, yield Of Dividing, 


© and pay all manner of their predial Tithes ig-ot, 
en heir proper Kind, as they ariſe and hap- * 
< pen, in ſuch Manner and Farm as hath been 
© of Right yielded and pay'd within forty 
© Years next before the making of the ſaid 
Act, or of Right or Cuſtom ought to have 
©. been paid. ITE 3 
Note; This Act extends only to Predial 
Tithes, and in general ſeems to intimate 
three Things in the dividing, ſetting out, 
and Payment of Tithes. e e 
1. Such Predial Tithes as of Right ought. 
do be paid: And, fy Tr vibe -- 
2, Such, as by Cuſtom ought to be paid, 
are to be divided, ſet out, and yielded. 
3. The Manner and Form of Payment to 
be as of Right had been within forty 
Years precedent. | | 


Upon this Branch of the ſaid Statute, as 


relative to that of 31 H. 8. it is, That if 


an Abbot or Prior were ſeized of Lands diſ- 
charged of Tithes, he that is now Farmer 
or Tenant of ſuch Land, ſhall be admitted 
to preſcribe in non Decimando, See Moor 
219. E9 poſt. . | 

Alſo by the ſame Statute, *tis further Taking and 
Enacted, © That at the Tithing Time of n, away 
© predial Tithes it ſhall be lawful for e- * 
very Party to whom any (ſuch) Tithes 
* ought to be paid (7, e. either Layman or 


6 Clergyman) 


138 The Law of Tithes, Kc. 
| „ Clergyman) or his Deputy or Servant, to 
6 — the Lands, and ſee the ſaid 


© Tithes ſet forth and ſevered from the nine 
Parts, and the ſame Quietly to take and p 
. | 6 carry away. L = 117 16 ay | 

| Setting them And Note 1 this Branch or Clauſe of the an 
4 forth. ſaid AR, as to the taking and carrying a- 6 
1 | way, ſeems only Declarative of the Com. all 
1 mon Law ; but as to the coming upon the for 
. Lands to ſee the ſame ſet out, it ſeems to pu 

h be a new Authority given by this Law; fo, 
j the Owners of the Land are de jure bound 3 
] to. ſet forth their Tithes duly and rightly, K 76 


and if they fail therein, the Parſon, Vicar, 8. 
Sc. hath his Remedy, by Action on the Tit 
Caſe, or otherwiſe. See 2 Roll. Abr. 302 


ag 

NE 2965-7 1 5 5 

But if the Pariſhioner do duly and truly Far 

22 = ſet forth his Tithes, although the Parſon, BW the 
thereof. Vicar, Gc. be not preſent, or have no No- of t 
tice given him to be preſent at the ſetting por 

forth of the Tithes ; yet this, before thi WF 

Statute, had been a good ſetting fort of 

And ſo it is ſince the making of the Sw ¶ and 

tute, for thereby it is only lawful for the BF - 

Parſon, Ec. to come on the Land to ſe for! 

them ſet forth, but he is bound to tak 1 

Notice of the Time at his Peril. See Ser ac, 

cer's Caſe in Noy's' Reports. 2 Ventris 45. Dep 

1 Roll. Abr. 643. X. . [his x 

And if a Pariſhioner ſets forth his Tithe BF... c 

and fevers the Tenth from the nine Pam out 

. juſtly and truly, though he does not giv Bl Co 
either a perſonal Notice to the Parſon, o Sce 


a general Notice in the Church, of the Time . 
of ſetting them out, ſo as the Parſon ors 2 Inj 


2 
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be preſent thereat, and ſee that it be juſtly | 

done; yet this is a good ſetting out, E9c. 

as was adjudged, on Writ of Error. See 

2 Danv. 595. . | $976 
Yet it muſt be acknowledged to be a fair 

and juſt Way, not only to give the Par- 

ſon, Oe. Notice of the Time intended, but 

alſo, if conveniently it may be, to ſet them 

forth in the Preſence of him or his De- 

puty. 


; fon And note ; this Clauſe is waril in'd And to come 
und in the ſingular Number, Salle ad gg ny 7 AO 
tly; the Parſon himſelf or his Deputy, or Ser- 1 
cal, vant, to come upon the Land to ſee the 

the Tithe ſet forth ; but he muſt not come with 

30! a greater Number. See Degg 272. 


Alſo the Parſon, Vicar, Impropriator or But cannot ſes 


truly Farmer cannot come himfelf and ſet forth them forth 
rſon, the Tithes without the Licenſe and Conſent out lab 
No- of the Owner of the Corn, Graſs, Hay, Ec. 

tung For if the Parſon, Vicar, Cc. ſhall of his 

ö this own Head tithe the Corn, Graſs, Hay, Oc. 

hs of any Landholder within his Pariſh, Ce. 


and thereupon carry it away, he is a Treſ- 


r the BW paſſer, and an Action will lie againſt him 

0 + for it. See 1 2 90. . = „ 

| Note; it was found upon a ſpecial Ver- x; 

Seen. dict, That A a Parſon had made B. his _ wy 
5 45 BY Deputy, or Collector of the Tithes within 


his Pariſh, and that B. the Deputy had li- 


cenſed the Owner tocarry away his Corn with- 
Parts BW out ſetting forth of = Tithes : But the 
gr Court held clearly, that the Licenſe was void. 
2 « See Plowd. 104. and Noy, in the Caſe of 


Brickendine, &c. pag. 1 See ib. 126, 152. 
2 Int 3 . Pag. 134. 1 F 15 
| A 


og 
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190 The Lawof Tithes, &c. 
Fraudulent A Pariſhioner privately ſets forth hi A 
ſetting forth. Tithes, and takes Witneſſes of it, but im. 

mediately afterwards carries the 'Tithes with 
the reſt of the Corn, Ec. away; adjudg d, 
This was not a ſetting forth within the 
Statute; for the Words thereof are, true 
and juſtly, without Fraud or Guile ; one Baker's 
Caſe. See Rep. Canon 381. Noy 126, 152. 
2 Leon. 101. 1 Brownl. 34. to t 
So if a Pariſhioner ſells his Corn or Grain wa) 


8 upon the Lands, and afterwards the Vendee his 
Taken by Ven- by Command of the Vendor, takes away are 

_ the Corn, Ec. being ſevered, without ſet- Bl agai 

ting forth the Tithes, the Parſon may well MM riſhi 

have an Action againſt the Vendor upon this in t! 

| Statute, and ſhall not be compelled to ſue BR offer 

5 the Vendee, who, it may be, is not known ther. 
= to him; and the ſetting forth is not Tra. a P. 
verſable. id. See Noy 152. Brownl. 34. 2101. 

Inſt. 649. 5 Tl 

But if the Tithes in ſuch Caſe be once Hay, 

duly ſevered, and after taken away by : * 

e w 


Stranger, the Parſon cannot Sue the Owner, 
but may Sue ſuch Stranger at the Common 
Law only. See 3 Keeb. 846. Moor 912. 3 
Cro. 607. 4 Leonard 7. 1 Sid. 92. 
Tithes by Alſo, if two Parſons have Portions of 
Moieties, Tithes by Halves in one and the ſame Px 
riſh, this Statute does not oblige the Pa- 


Parſo 
ibitic 
er 01 


riſhioner to divide the Tithes by Halves, ot has 
to ſet out the ſeveral Parts ſingly; but Pound 
ought only to divide and ſet out the Tenth Muard 
entirely; and the two Parſons are to come Midge 
and divide ſuch Tenth between themſelves, Alf 


ithes 


according to their ſeveral! Rights; and ſo it i 


was adjudged when five Perſons joined in an 
| Action 
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his Action of Debt, upon this Statute. See 
m. Latch 228. Bil 5 5 

ith So, tho a Pariſhioner be bound De Jure 
d to reap or cut his Corn, Hay, Oc. and fur- 
the ther by this Statute, to ſet forth the Tithes; 
ich yet having duly ſet them forth, he is not 
er's bound to watch or guard them from being 


Stollen or Eaten ; but the Parſon is bound 


K 

i to take care of them, and to carry them a- 
ain way in convenient Time; For, if through 
dee his Neglect to carry them away, the Tithes 
yay are eaten or loſt, he ſhall not have Tithes 
ſet- again: And if in ſuch Caſe he Sues the Pa- 
yell riſhioner who has once duly ſet them forth 
this in the Spiritual Court, and the Pariſhioner 
ſue offers the ſpecial Matter by way of Plea 
wn there, and they refuſe to allow of ſuch Plea, 
ra. Na Prohibition lies. See Noy 31. 2 Leon. 
2 101. 

The Parſon of 4. libell'd for Tithes of ue Parſon, 
nce Hay, Ec. and therein alledged, That the after ſetout, to 
y a Coſtom of the Pariſh hath been, Sc. That 4e careof ir, 
ner, Wie who has Corn within the Pariſh ought 
non to reap the ſame, and alſo the Tithes 
„ ; Nef the Parſon, and to make them into 

Cocks, and to preſerve them until the 

of WP arſon ſhall carry them away; and a Pro- 

pa- ibition was granted; for tho* the Pariſhio- 

P; rer ought de Jure to reap the Tithe Corn, 
, or has been often adjudged, yet he is not 

but pound to put up in Cocks, much leſs to 
nh uard the Parſon's 'Tirhes. See Noy, Dr. 
MMC Bridgeman's Caſe. En Sed 
ves, Alſo, if the Parſon does not carry the 
o it ithes away in convenient Time, an Action / cr it 
\ an en the Caſe (or it ſeems Treſpaſs, ſed Quere) ) lime. 
tion 5 will | 
2 
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wuo.ll lie againſt him. See 1 Roll. Abr. 643. 
X. 2. 2 Danv. And herewith agrees Dr 
Briageman's Caſe in Noy, where ſuch a 
Action was brought by one Viſeman again 
the Rector of Landen in Eſſex, for not ac. 
cepting, or taking away the Tithe of Cheeſe, 
and as it ſeems in that Caſe, without any ſpe. 
cial Damage ſhewn. PEE 
Or Aion tics, And yet in the Caſe of S leman and Cham 
in Lateb's Reports, the contrary ſeems to be 
held, viz. That the Action againſt the Pat. 
ſon for not taking away his Tithes, will not 
lie, without ſhewing the ſpecial Damage 
| That Caſe was thus, 5 
o, Damage The Owner of the Corn had duly ſet 
ſpecun. out his Tithes, but the Owner of the Land 
took them as Damage Feaſant; but in the 
Declaration twas not ſhewn how long thc 
Corn remained on the Ground; and the 
uſual Courſe is, That, if Tithe be ſet out, Pa 
and the Parſon take it not way in due Time, wi 
the Party ſhall have an Action on the Caſc ſta 
And by the Court a Man cannot diftrain got 
Shocks of Corn, but he may Diſtrain a Stack Fr 
Damage Feaſant : But ſay they, in this Cafe 
it is not ſhewn how long the Corn remained 
on the Ground; and therefore it does not Tit 
appear that he was damnified. See ile 342 Sta 
348. and Hughe's Abr. 329. 1 ma 
And tis ſaid, That no Action will lie 2. Dit 
gainſt the Parſon, Vicar, Cc. in that Cale, Ga 
unleſs the Pariſhioner has duly ſet forth his WW in! 
_ Tithe, and given Notice thereof to the Par- bon 
ſon, Ge. See Degg 273. | : 
2 the _ After the Tithes are duly ſet out, the 
wb teren Parſon may, by the {aid Statute, have j 1 


Nat ice where 
ne eſſary. 


The Law of Tithes, dec. 


Action of Treſpaſs, if an take them away; 


but if only a Stranger ſets them out, that 
ſettles no Property in the Parſon, ſo as he 
cannot in that Caſe have an Action for ta- 
king them away. See Stileman's Caſe in 
// WO Er, 


Vet Quere if ſuch ſetting out by a Stran- 


ger may not be with a fraudulent Intent; for 


in ſuch Caſe I conceive an Action will lie 


againſt him in whom the Fraud is. 
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Alſo the Parſon, Vicar, Ec. may carry Hie te cor. 
his Tithes from the Ground where they ried away. 


* 


grew; either by the Common Way, or by 


atiy other Way, which the Owner of the 


Land uſes when he takes away the nine 
Parts. See 1 Roll. Abr. 643. X 3. 


And if the Owner of the Soil, (or Corn, Ways fe. 


c.) after he has duly ſet forth his Tithes, &c- a» Agi 
will ſtop up the Ways, and not ſuffer the le, & c. 


Parſon, Ec. to carry away his Tithes, or 


will not permit him to ſpread, dry, and 
ſtack the Tithes upon the Land; this is no 
good ſetting forth of the Tithes, without 
Fraud, Oc. within the ſaid Statute. ' - 
And in ſuch Caſe I conceive, ' the Par- 
ſon, Cc. or other Owner, or Farmer of the 
Tithes, may have an Action upon the ſajd 
Statute, and recover the treble Value, or he 
— | rm an — of the Caſe for _ 
iſturbance, or he maty- break the 
Gate, Fence, Sc. which hinders him; bur 
in ſuch Caſe he muſt be cautious: that he 
commit no Riot, nor break any Gate, 
Nails, Lock, — Sc. more than is ne- 
oeſſary for his Paſſage. See 1 Bulftr. 108. 


Sd 
O f 
lj 
[4 # o 
= 
* 
* . 


Alſo the Parſon when he comes with his 
Waijns, Carts, Teams, or other Carriages, 
to carry away his Tithes, . muſt not ſuffer 
his Horſes, Oxen, Sc. to eat and depa- 
ſture the Graſs growing in the Grounds 
where the Tithes ariſe ; much leſs the Corn 
there growing or cut; but if his Cattle (as 
it cannot well be ayoided) ſhall. in their 
Paſlage, againſt the Will of the Drivers, here 
and there ſnatch and eat. ſome of the Graf, 
Oc. this ſurely is excuſable, becauſe involun- 

tary. %%% —- . dn n 1 
Aich Nate, that a Parſon, Vicar, &. 
may de Communi Furs, after the Tithes are 
ſet forth, come upon the Land himſelf, and 

1 with his Servants, and there ſpread abroad, 
As oh may dry, and 5 ſtack his Corn, Hay, Sc. in any 
es Pack u. convenient Place or Places, upon the Ground 
Tuben. where the ſame grew, till they are ſufficient- 
ly weathered, and fit to be carried into the 
Barn, &s. (But he muſt not take a longer 
Time for the doing thereof, than is conveni- 
ent and neceſſary.) 1 Roll. Abr. 643. X. 2 

and 3. 1 Roll. Rep. 22000. 
And if the Tithes are not carried away 
from the Land in a convenient and reaſon- 
able Time after their ſetting forth, the Pa 
riſhioner, or Owner of the Land, may either 
have his Action, or Diſtrein them as Da- 
mage Feaſant. See 3 Buls. 336. Oro. Car. 


* 


63. Latch 8. 1 Danv. 206. p. 36. 
What a conve- But what ſball be ſaid a convenient and 
nent Time. neceſſary Time, the Law doth not, nor can 

define ;. for the Variation of the Weather, 


the Quantity of the Tithe, Corn or = 


determined by a Iury, if the Point be in 
to be determined upon a — or other 


Court where tlie 
ſolve and determine oF ing See 12 


Hay, or te ſpread ay N Corn as he x, 21. 


Law only. 2 Danv. 295. See Moor 912. 1 


Cro. Baabe 13 Ch.. Latah 8. 


we ſhall more fully 


Stat. I. Geo. 1 c. 


The — »& 135 


6&3. and other Circumſtances are to be con- 


ſidered. 88 
And therefore what ſhall in this, and all 


other like Caſes, be ſaid to be a reaſonable How Deter- 
or convenient and neceſſary Fime, is to be mined. 


Iſſue to Wo ied by a {Jury but if 'it come 


Matter in Law, Can Be the: pens ore, THe — 
7 - 


6-4. 1 Rall. Ar, 64 3A. 2; 
And if the Parithiones da a iy ſer forth * ob. 
his Tithe (f Ha 'or Corn; E. and Will not rs is 4 


act ion. 


permit the lon, Vicar, Ec. to "maks 3 * 284. 


ought + this, (by v the ſaid Stat. 
I £9 2 6) amounts .t6 a Subſtraction 
of. Tithes, and the Parſon, may Sue for che 
Subſtraction o uch Tithes 7 4 the Spiritual 
Coutt; and no Prohibition lies in this'Caſe. 
But a after the Tithes arg Wan glyi ſer forth, they 
become Lay „ Cigitle, and the, Parſon Sa 
him that takes them aways 7 at the Common 


Leon. 39. 1 Roll. Repi 56. WRoll. Rep. \ 


But touching Suits: for Tithes either in the Suith in the 
Spiritual: — or at Common Law, Sr. Soi OR 
ſee hereafter-in' its p Chapter, where Court, &c. 
8 r the ſaid Stat 1 
2 Ed. dn the | other Statutes that 
. _ _—— Com equence thereof, for 
of Tithes, 9%. Stat. 7 & 8 
We goons n 5. 11. and 


. CHAP. 
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CHAZ VI. 


hat Lands adore Wr dif- 
charged of 7 Tithes at Gammon 
Lato, viz. Ancient Demeſue 
Lands, Barren Lands, Foreſt 
Lands, Waſte Lands, Dere. 
lict Lands, &c. alfa” the Man- 
ner and . Mieans whereby Abby 


Lands became diſcharged, viz. 


1. BY the e all. or 


" Grants. 2. By Compoſitions 
| „at 1 * opt 


tian. . Unity Of f Pof 


* effton. * the | {Anthoritits 
27 Buds of each 2 


* 1 KY 4 


What Land W. intend in the Chapter to wry 


- Common more particularly of Cuſtom and Pre- 
— 5 {ctiption, as — in Caſes De non Decimando, 
be. as in thoſe De Aſado Decimandi; and alſo 

ew the ſeveral Ways and Means whereby 
certain Lands at the Common Paw are, or 

have been, diſ from the Payment of 
Tithes. But firſt, a Word or two may ſeem 
neceſſary, in Order to ſhew what kind of 
Lands are, or have been, o n * 

the Common Law. 5 


And 


_—_ 

- 
— 
Go 


— 
—— 


4 


8 


in 


SSSR 


b F Y 5 8 , 7 
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ü ; s = 53 N 8 5 1 
3 n. WW + WW p : „ „ 


And firſt, I conceive, that by the Com. Antient De- 
; / were An- * Lands. 


mon Law, none of the Lands that 
tient Demeſnes of the * Crown, and where- 


of the King was ſeized jure corone, and not 
in his Perſonal Capacity, ought to pay any 


Tithes, while the Lands continued in the 
Hands of the King, or his Farmers, or 
Tenants. Vide infra. 


For theſe Lands having been ab. initiq 


appropriated ſolely to the Support of the 
Honour and Dignity of the Crown-in its 


politick Right, were by our Anceſtors e- 


ſteemed in all Reſpects as ſacred and un- 
alienable as any Lands given to the Church 


or Churchmen, and in a Chriſtian, State may 


as truly be denominated Terra Dedita Deo, 


(i. e. Land conſecrated or given to God) as 
the other. Fs | 85 


And hence it is, that we find, in our Com- 


mon Law Books, Opinions advanced, that 


neither the King himſelf, nor the Parlia- 
ment, could any Way alien, bind, charge, 


or incumber thoſe Lands. And no Won- 
der.... C  ITTONTY 
Any Attempt in the King to do it, would 


have been contrary to his Coronation Oath; 
and if the Parliament ſhould endeavour it, 


it would have been contrary to their Oath 


of Allegiance. No Grants of our ancient 
Kings ever bound thoſe Lands to the Pay- 


ment of Tithes ; nor were Tenants in Antient 
Demeſnerepreſented in Parliament, and there- 


* That Crown Lands were origins „ free from the Pay- 
ment of Tithes; ſee Prynn's Hi. 7 King John, Sec. 


Tom. 3. pag. 70, 71, 72, 89, 90, 94, Ke. 
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fore not bound by the General Words of 
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The Law of Tithes, &ee. 
any Statute, nor by any Papal Canons, Oc. 
5 But T ſhall forbear to offer what T further 
might under this Head, till call'd on. 


Barren Landi, As to Barren Lands, Heaths, Commons, 
Kc. and Waſte Lands, and the like of that Kind, 
I conceive, that no Tithes at the Common | 
Law either did, or poſſibly could be paid | 
of ſuch Lands. For the Rule is, ubi non 24 
eft annua renovatio ibi Decimæ ſolvi non debent, a 
7. e. Where there is not a certain annual p 
Increaſe, there no Tithes ought to be paid. 3 
And this Rule is ſo clear in rhe Caſe of a 
Barren Lands, or Heath, or Wafte Grounds, t 
Oc. That the Stat. 2, 3 Ed. 6. c. 13. has : 
provided, 'That although the ſame ſhould be '6 
improved, and converted into Arable or Mea- 
dow, Cc. Yet no Tithes ſhould be paid there- © 
of *rill ſeven Years after ſuch Improvement. 1 
| See the Statute hereafter, Chap. 7 and 8. e 
ied lands. And as in the Caſe of Antient Demeſne fi 
| Lands, and Barren Lands, Ec. no Tithes tc 
were to be paid at Common Law, ſo I con- by 
ceive (for the Reaſons aſſigned in both the O 
former Inſtances) no Tithes ought to be paid al 
for Foreſt or Woodlands, that are not S$ylve H 
| cæ duæ. 1 | „ rc 
Note all Fo- For firſt, ſuch Foreſts and Woods being 2 
reſt-Lands the proper Nurſeries of Timber-Trees, and ſa 
„ Ke, conſequently of a publick Benefit to the Na. T 
end Amen tion, it was held, that the publick Good C 
| Demeſne, Ought not to be leſſened by the Claim or M 
Intereſt of a particular Perſon , eſpecially 
for that the Church in general, as well 4 o 
the State, were intereſted in the Preſervation th 


of thoſe Nurſeries 


Bur 


vatio, and ſo thoſe Lands not falling within 
that Rule of 1 no Tithes could be 
paid for the ſame. For Tithes properly are 
to be paid in Kind, but where there is no 


annual Renovation, Nothing can ariſe where- 


of Tithes may be paid in Kind; and where 
Nothing can be paid in Kind, I conceive 


no Modus Decimandi can be good. For 
that were to erect a Modus eſſendi for a Non- © 
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But ſecondly, here was no Anuna Reha- 
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* 
\ 


entity; and therefore T conclude the Lands 


| before-mentioned to have been diſcharged, 


as in non Decimando, 1.6. freed from all Tithes, 


by our antient Common Law. 


And the like may be ſaid of Extraparo- 5 | 


chial and Derelif? Lands. 


Indeed ſuch Lands, as we call Abby Lands, 


from any publick Benefit that was intended 
to the Nation in their original Donation, 
being given as Free Alms only to particular 
Orders or Societies of Men, and thoſe not 
always Eccleſiaſtick. (For the Templars and 


Hoſpitalers were not ſo.) And ſometimes - 


to Aliens and Foreigners, as moſt of the 


Citer#ian Order were; ſo that it was neceſ- 
ſary their Exemptions and Diſcharges from 


Tithes, which could not be founded on rhe 
Common Law, fhould have ſome other 
Means or Methods for their Support. 

But theſe Men having per Fas 69 Nefas 


obtained large Endowments of Lands, on 
their Abbies, Monaſteries and Houſes, were 


very earneſt to have thoſe Lands exempted, 
) 4 9 4 not 


ſeem to nie to fall under another Conſide- &. 
ration; they were not ſuch Lands as were 
exempted, either by their own Nature, or 


Ath Lands, 
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not only from all ſecular Duties, but alſo 
from all ſpiritual Charges and conſequently 
from the Payment of Tithes. For at rl | 
they were forced to bear that Burden, e- 
ual with Laymen, notwithſtanding their 
— to Religion. | 
Our Parliaments, and; the Temporal 
Power were averſe: to ſuch particular Ex- 
emptions, which in Effect burdened the 
People with what thoſe Men were unwil. 
ling to bear; whereupon they ſolicite the 
Pope, and by his Favour. obtained thoſe 
Bulls and Papa] Grants, which were the 
Foundation of their being exempted from 
the Payment of Tithes. And hence it is 
commonly ſaid in our Books, that thoſe 
Lands were originally _ privileged or dif- 
charged from the Payment of Tithes, by four 
Ways or Means, at Common Law, 


1. By Bulls or Grants of Popes, or Ca- 
nons of Councils. (Not a Word of Kings 
or Parliaments.) © | 

2. By Compoſitions Real, (i.e. the Conſent 

of all Parties concerned.) 

3. By Cuftom or Preſcription, (ſomething 
of which you have before.) 

4. By Unity of Poſſeſſion, (which is a Kind 

of Preſcription.) . 


Of each of theſe in their Order. 
It appears that antiently there were many 
f and large Eſtates belonging to Abbies, Mo- 
naſteries, Se. which were, either by the 
Popes Bulls or Canons, wholly exempted 
from paying Tithes, as all the Lands be- 
longing to the Ciſtertian Monks and the Pre- 

maonſt ratenſes 
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monſfratenſes; and ſo were thoſe of the Knights 

Templars, and Knights x xg of the Or- 

der of St. Fobn of Term 

But note; all Abbots and Priors, and o- By Popes | 
ther Chief Monks, originally paid Tithes, as _ and 
well as other Men, till Pope Paſchal, at the en, &. 
Council of Mentz ordained, that they ſnould oh 
not pay. Tithes de (agris vel) Laboribus ſuis. 

And this continued as a general Diſcharge, 

till the Time of King Hen. 2. when Pope 

Adrian reſtrained it to three Orders only, _ 

viz. the Ciftertians , the Templars, and the 

Hoſpitallers, and the Diſcharge, which the 

Premonfiratenſes had, was given them by 

Bull of Pope Innocent the Third; and this Eur Privite- 

made up the four Orders, which are com- ged Orders, | 

monly called the privileged Orders, for that Cifierrians, 

they claimed a Privilege to be diſcharged of , 
Tithes by ſuch Bulls as aforeſaid. . 

But ſome of theſe Orders being only a 
Species of Lay-brethren, as the Knights 
emplars and Hoſpitalars, whatever Ex- 

emptions they had for Nonpayment of 
Tithes, became in Time a Nuſance to the 

Church, and was in Effect a Depriving her 

of what ſhe has ſince claimed as her ſole and 

Divine Right. And therefore in the ſecond 

Council of Lateran it was provided, That the 

Privilege of the Templars, &c. ſhould not 

be extended to their Farmers, ne Eccleſia 

nimium gravaretur, &c, See 2 Roll. Rep. 

Dickenſon v. Ereenbhall. 

In the ſeventeenth Year of Ed. 2. The Templars 

Order of the Templars was diſſolved, and oled 

their Poſſeſſions given to the Order of St. 

Jobn of Jeruſalem; which, as I apprehend, 
| 5 being 
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being done by Act of Parliament, they did 

not claim ſuch Privilege of Diſcharge by any 

Bull or Grant of the Pope, or other Spiri. Cu 

tual Canon, or Conſtitution; but they claim. Va 

ed it by Preſcription (which is private Com. : F 

mon Law) as appears by the Stat. Ven. 2. Ml Pre: 

c. 24. Yet ſee 2 Brownl. Hurry v. Boyer, Ren. befc 

Can. 402, 403; where, tis ſaid, they had For 

this Privilege from Rome, and that it wa Pre. 
confirmed by divers Councils and Canons, &, have 

Such Grants, But it ſeems clear to me, That no Dif- s Ke 


Sc. not good, charge of Abby Lands, whether the ſame B 
 wnleſs allo d originally were by either of the former Ways, char 
by Preſeriptin- ; . Bull or Canon Compoſition Real, or Unity Gra 
ol Poſſeſſion, can at this Day be good, exceptit N ed © 

hass been allow'd by Cuſtom or Preſcription, ot Ml King 

has the Authority of ſome Act of Parliament JM in ol 

to ſupport it: And it has been reſolved, That i, 

in the Caſe of ſuch Abby Lands, as were ſo A 

_ diſcharged, or came to the Crown by the I ſing 

Statute of Diſſolutions 31 H. 8. it will be mad. 

ſufficient to ſay in pleading, That they hai: ſn Ecut! 

been held Tithe-free Time out of mind; WM Virti 

and where it ſo appears, ſuch Diſcharge, WM Statu 

tho? originally made by the Pope's Bull o Wi of K 

Grant, or by the Canons or Conſtitutions Ste 

of a Council, Oc. will be allowed for good tem 

at this Day. See Noy 97. 1 Fon. 6. and 365. 7 on 

 &% |! As . Par 

And fo, if an Abbot or Prior were ſeit * Ceit 

of Abby Lands diſcharged of Tithes by 3! : Orc 

H. 8. (Qs. 27 H. 8.) He, that is now Fame . n 

(or Occupier) of ſuch Land, ſhall be adm . Cr 

ted to preſcribe in non Decimando, by tt ., Pa) 

Statute of 1, 2 Ed. 6. which Enacts, 9 Wl. vey 


naue pay Tithbes otherways than they were 75 


The Law of Tithes, &c. 
or forty Tears before ; Which Words ſeem to 
{rl reduced all other Methods to meer 
Pride ate. ts 

But no Abbot or Prior could make ſuch 
Preſcription, whoſe Houſe was riot founded 
before Time of Memory, i. e. 1 R. 1. or 1120. 
For that is the Time of Limitation of all 
Preſcriptions at the Common Law, as we 
have before ſhewn in the precedent Chap. See 
3 Keb. 45, 217. Raym. 225, 2 Roll. Ar. 269, 

But we may here obſerve, That ſuch Diſ- 

charges of Tithes by the Pope's Bull, or 
Grant, were long ſince grievouſly complain- 
ed of by both the Clergy and Laity of this 
Kingdom, as appears from many Inſtances 


Cuſtom and Preſcription. See Moor 219, 
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Bulls, &c. 
complained of 
in Parliament, 


and ſuppreſſed | 


in our Hiſtories and Records, See Matt. Pa. 


ris, and Prynn's King Fohn, &c. © — 
And at Length, the Practice of purcha. 


ſing ſuch Bulls was reſtrained ſo, that it was 
made a Premmunire to put the ſame in Ex. © 


ecution, or to claim any ſuch Diſcharge by 
Virtue thereof, as appears by two ſeveral 
CE Statutes made in the Beginning of the Reign 
of King H. 4. viz. 


Stat. 2 H. 4. c. 4. which Enacts thus: L. by Stat. 2 H. 
* tem, Foraſmuch as our Lord the King, up- + “4. 


* on grievous Complaint made to him in this 


Parliament, (by the Commons) hath per- 


* ceived, that the Religious Men of the 
Order of Ciſteaux, ( Ciftertians Aliens) 
in the Realm of England, have purchaſed 
* certain Bulls to be quit and diſcharged to 
pay the Tithes of their Lands, Tenements 
and Poſſeſſions let to Farm, or manured 


* or occupied by other Perſons, than by 


© them- 


themſelves, in great Prejudice and Derg. ny 
gation of the Liberty of Holy Church, ad Bu! 
of many Liege People of the Realm. Ou A; 
Lord the King, willing thereupon. to. or. 
dain Remedy by the Advice and Aſſent of 
the Lords Spiritual and Temporal, and a 
the Inſtance and Requeſt of the ſaid Con. 
mons hath ordained and. eſtabliſhed; 'That 
the Religious Perſons of the ſaid Order of 
Cifteaux ſhall ſtand in the State that they 
were in, before the Time of ſuch Bull 
purchaſed. 3 ES 

And other Or- © And that as well they of the ſaid Or. 
. © der, as all other Religious and Secular, 
of what Eſtate or Condition they be, which 
© do put the ſaid Bulls in Execution, ct 
from henceforth do purchaſe other ſuch 
© Bulls of new, or by Colour of the ſame 
© Bulls purchaſed, do take Advantage (there. 
© of) in any Manner; That Proceſs ſhall be 
© made againſt them, and every of them, bj 
o 
c 
* 
o 
6: 
b 
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Garniſhment of two Months, by Writ d 
Præmunire facias; and if they make Defaul 
or be attainted (thereof) then they ſhall i 


cur the Pains and Forfeitures contained in ſur alſ; 
the Statute of Proviſors, made in the thir- {Wbpiers 

© teenth Year of the ſaid King Richard“ any 
And 1 H. 4. And by Stat, 7 II. 4. c. 6. it was alſo Ei» Nis Da 
cap. 6. acted, That no Peron, Religious nor Se. And 
© cular, of what Eſtate or Condition that be Mit car 
© be, by Colour of any Bulls containing ſud arge 

© Privileges to be diſcharged of Diſmes (fd it 
© Tithes) pertaining to Pariſh Churches, Myce th 
Bulls durck,. © Prebends, Hoſpitals or Vicarages, purci pe; - a 
ſed before 1 © Ted before the firſt Year of King Nichm We st 
R. 2. made the Second, after the Conqueſt, or ſithen long 
wid, ce. not executed, ſhall put in Execution * WB £1 


ny 
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ny ſuch Bulls ſo purchaſed, or any ſuch. 


as is ordained by the Statute, made againſt 
them of the Order of Ciſteaux in the Se- 
cond Year of the Reign of our ſaid Lord 
E 2 IT ory or 
By which laſt Statute it appears, That as Conſequence of 
Lands of Churches, Cc. founded ſince e ſaid Stat. 
e Firſt Lear of King R. 1. as aforeſaid, | 
not plead Preſcription for an abſolute 
diſcharge of Tithes; ſo neither by reaſon of 
is Statute can any Pope's Bulls purchaſed 
fore 1 R. 2. or 'afterwards, be pleaded as 
abſolute Diſcharge, "viz. not only for 
de Owners whilſt 'oecupied by themſelves, 
Pt alſo for their Farmers, Tenants, or Oc- 
ppiers, whether the Eſtate was belonging 
any religious Pet ſons, or did, or doth at 
Nis Day belong to any of the ſecular Clergy, 
And yet it ſeems, That a Real Compoſition, Rea; Campoſs+ 


it can be ſhewed, may be a ſufficient Diſ- in. 
large of the Tithes of ſuch Lands, provi- 
1 it was made fince the ſaid Statute, or 
ce the Time of Limitation of Preſcriprti- 
M and alſo provided it was made before 
de Statute 1. Eliz. where the Tithes did 
long to an Archbiſhop, or Biſhop; or Stat. 
$ Eliz. whete they belonged to any 
1 „ 5 College, 
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College, Dean; Dean and Chapter, Arch: WW « 

deacon, Prebend, Patſon, Vicar, Oc. Se ll a 

the Caſe of Ingoldsby and Myuell, Ec: infra. fi 

By . As to Diſcharges by Real Compoſition, we Wh ? 
ſition Real. may obſerve; That Tithes de Jure communi .f 
£ are not to be paid, either of the Earth or P 

the Land itſelf, nor of Houſes or Habitat- th 

ons, &c, erected upon the Land, or fix WM te 

. thereto. But by Cuſtom Tithes may be paid i 2: 

Whititi, No a Real Compoſition is, when an A. N Cc 
and bu greement is made with the Parſon or Vicar; his 
made. together with the Aſſent of the Patton or for 
Patrons, and Ordinary, That certain Lands ber 

ſhall for the Future be diſcharged from the f 
Payment of Tithes, in Specie, by Reaſon of Pat 

24 a; Recompence agreed to be paid or made w if 

the Parſon, Ec. in Reſpect thereof in Money, riſn 

either as an entire Sum, or as an yearly ij - ¶ the 

ment, or by Settlement of Lands upon the ¶ out 

Incumbent and his Succeſſors for ever, c tou 

by ae Bong other Thing that will be « as t 
Advantage to the Parſon, er Vicar, to whon Wh but 


the Right of Tithes doth otherwiſe belong any 

See Dr. & Stud. Lib. 2. c. 55. March, , E. 

Antiently. 1 Jon. 368. and that Lands might antient) 

| be diſcharged by ſuch Compoſitions, { 

Regiſter of Writs, fol. 38. and Fitz. Nu 

What Comgo- But ſuch: Compoſitions to make it bind the ( 

 ſitions are ing, as to the Succeſſors, muſt. be made t · ¶ prob 

ed, or not. ther by Deed under Hand and Seal, c ehe! 
| Fine in the King's Courts. Hob. 16. 

It alſo ought to be by apt Words; f 
if the Words of ſuch Contract or Ager 
ment be quod partes prædic inter ſe come 
runt, this is not ſufficient to make it à R 
8 2 N Compo 
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Compoſition, ſo, as to bind the Succeſſors, 


Ke. | 
Arch: 


* ge. although the Biſhop calls it Realis Compoſitio ; 
'nfra. for his calling of it, fo, will not alter the 
50; we Nature of it; but notwithſtanding the Bi- 


ſhop's Confirmation, it ſhall ſtill remain as a 
Perſonal; Agreement, binding and obliging 
the Parties thereto only, and ſhall not be ex- 
tended; to Succeſſorg, Ge. See Marſb 87. 
Aera Mildmay's.Caſe in Hutton. 

And if the Parſon; or Vicar make any 
Compoſition with his Pariſhioner, without 
his Patron and Ordinary, it ſhall bind only 
for the Parſon's Life, and during his Incum- 
bency. See Rep. Canou. 392, 3939. 

This Compoſition is either between the 
Parſqn and his Pariſhjoner, or inter Qericos; 
if it de between the Parſon and his Pa- 
| riſhioner, and it be touching Tithes paſt, 
the Compoſition is good, though it be with= 
out any Conſideration at all. But if it be 
touching Tithes to come, it may be good 
as to a Payment of Tithes only in Part, 
but cannot be good as to a Non- payment of 
any Tithes at all; nor is it good in Part, 
Ec. without the Biſhop's Approbation and 
Coafiemaign.. lee 4 N. 

If the Compoſition be inter Clericos, and 
the Tithes be Perſonal Tithes, it will not 
hold good; but if they be Predial Tithes, 
the Compoſition will hold good, if the Ap- 
probation or Confirmation of the Bifhop of 
the Dioceſe be had thereto. | 
From whence it appears, that a Compoſi- 
ion for the remitting or taking away the 
ithes entirely, is not good in Law. But 
Compoſition with the Parſon or Vicar, 


F*a 
o W 
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Park. 


bind, during the Life of him chat made i it. 


Compoſittons 
aeterminable 
only at Com- 
mon Law. 


88 an 
Abbot and 4 
Prebend. 


to have only the thirteenth Sheaf for his 
Tithe, was held to be a good Com ſition, 


at,” was, before the Council of Lateran, 
DE ſeized 


The-Law bf — 


and to bind the Farſon. See H he's Far- 
ſons Law, Chap. 2. v 

A 'Compoſition may Hkewify) mold the 
Payment of Tithes in Kind. And if it be 
made with a Parſon” or Vicar to pay a A. 
dus decimandi, which hath continued Time 
out of Mind; here Cuſtom being equiya- 
lent to Law, "makes it good, and it — al 
bind the Parſon and his Succeſſors. th 


8-H. 6. 22, 23. 9 H. 6. 1). 5 E. 3. 27. 117 th 


Ie 12 H. 4 13. 19 H. 6. 75. 31 H. 6. th 


28. 34 H. 6. 36. 35 H. 6. 5. ek 8. 7. 27 S6 
H. 8. 20 & 21 ac t © fu 
ö do that a Modus on a Park. 5 not Time th 
out of Mind, Cc. is properly no Nſodus, but re. 
may be refuſed by the preſent” Incumbent. th; 
For a - Mol{rs cannot begin at this'Day, or dir 

within Time of Mind; but though a Modiss Pr. 
ecm, IE begiti at this Day, but the 
muſt be by Prefcription', yet a' Compoſi- eit. 
tion (Fer Cat may be 148 "which fhall Gr. 


See March. 8). 
And note; a Real Contract, or Compol- 


tion, although it be made between Spiritual 
Perſons, is only determinable at Common 
Law. Vide ibid. And it is ſaid, that after a 
Compoſition is duly and firmly made, if the 
Lands be transferred or granted to another, 
the Feoffee, or Grantee, ſhall have the * 
nefit thereof. x For. 268. 

It was found by Special Verdict, Ther * 
Abby of FPumaines, of the Order of Cefterti- 
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his ſeized of the Grange of S. within the Pre- 
on, bend of R. and that between the Years 
ar- 1216 and 1261. a Compoſition was made Firft, and 


| between the Abbot and Convent and the 
the Prebendary of the ſaid Prebend, that the 
be ſaid Abbot and Convent ſhould for ever be 
Mo- free from the Payment of any Tithes of the 


me Lands, which they tilled at their own Charge, 
1 within their ſaid Grange, Anno Dom. 1216. 
all and that they ſhould pay Tithes for all o- 
Gee ther Lands there and .elſewhere ; and that 


17 the ſaid Abbot, Sc. ſhould pay annually to 

& Ih the ſaid Prebendary and his Succeſſors, the 
27 Sum of five Marks: And the ſaid Verdict 
N further found, That Anno Dom. 1359. ano- 


me ther Compoſition was made betwixt them, Szcond Compes 
but reciting the former, (but they do not find ſition. 

ent. that it was confirmed by the Patron and Or- 
ordinary) and by this later Compoſition, the 

* Pretendary and his Succeſſors were to have 

but their Election for all Times to come, yearly, 

ofi- either to receive Tithes in Kind of Corn or 

hall Grain, ariſing within the Places aforeſaid, 


e it. as well of Lands in the Hands of the Ab- 
| bor, as in the Hands of the Tenants, or elſe 

si- five Marks to be paid in Lieu thereof, ſo as 

tual ſuch Election was notified to the Abbot, or 


mon any of the Monks, Cc. in the Preſence of 

er a Proctor or of two good Men; and when 

the Notice was ſo given, the Prebendaty was to 

her, be content with the ſaid five Marks, &c. 
Be- In this Caſe the Court were of Opinion, If one Par- 


i | thar the ſecond Compoſition did not affect 5 
the the Succeſſors of the Prebendary, and there- Wenn 
erti· fore the Abbot was not bound by it. And 
ran, WM fie Reaſon why the Succeſſars of the Pre- 
ed . bendary 
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210 The Law of Tithes, &c. 
bendary were not bound, ſeems to be, becauſe 
by the firſt Compoſition the Prebendary was 
only bound guamdiu propriis Manibus, &c. 
and by the ſecond Compoſition, the five 
Marks go in Recompence of all, whether in 


propriis manibus, or in the Hands of Tenants. tl 
Secondly, the Court held, That the Power -M 
of Election was gone, becauſe it cannot be 
made according to the Compoſition ; and ſy 
that therefore the firſt Compoſition ſhould m 
| ſtand quoad the Lands in propriis manibus; co 
and for the others Tithes in Kind may be fu 
taken as before; and Judgment was given an 
accordingly. See Hardr. 381. Ingoldsby v. the 
. &c- Pa 
PVith Biſho/s, But note; if any Real Compoſition hath ] 


To. vid , been made with any Archbiſhop, or Biſhop, Cot 


Stat, 1 Eli. 3 ; 
and with ſince the 1ſt of Eliz. or with any Dean and MW poſi 


Dears, &c. by Chapter, College, Arch-Deacon, Prebendary, the 


13 Elim Parſon, Vicar, &c. ſince the 13th of Eliz. to 
the ſame is void, or at leaſt voidable, by the 
theſe Statutes, as to all Succeſſors whatſo- if af 
ever. | 85 ther 


For by the Statute 1 Eliz. Archbiſbops ther 
and Biſhops ; and by Stat. 13 Elis. c. 10. Alt poſiti 
Cuyllegiate and other Eccleſiaſtical Corporati- Para 
ons, aggregate or ſole, are reſtrained from 


making any Grants, other than for one and A 

twenty Years, or for three Lives, with other cutor: 

8 Qualifications. Vide poſt. | —_ e 

Na veal Com. In 17 Car. 1. B. R. the Caſe of one Bl fins, 

poſition, tho'ſo Hitchcock was thus: A Vicar contrated WM ſhould 

\mamed. with a Pariſhioner by the Words Inter ſe C. during 
f deneruut, the one to take, and the other to I 105. 

pay, ſo much for Increaſe of 'Tithes ; and the I cepts; 

Biſhop confirms this as a real 2 fant, | 
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being for the Advantage of the Church. 

The Vicar died, and his Succeſſor ſued for 

a Performance in the Spiritual Court; and 

in this Caſe a Prohibition was granted, and 

it was held to be no real Compoſition (altho? 

the Biſhop called it ſo) but only a Perſonal 
Agreement. | „ 

And note; in that Caſe it was ſaid, That Triable at 

ſuppoſing it had been a real Contract, and en Law 
made between Spiritual Perſons, and only 
concerning Spiritual Things, that yet it was 

ſueable only in the Courts of Common Law, 

and ſhould not bind either the Succeſſor of 

the one, or the Heir, Sc. of the other. See 

Parſons Law 252. 1 Leon. 128. ; 8 

But where a Man ſowed his Lands with e. only the 

Corn; and afterwards the Heir makes a Com- 9 
poſition with the Parſon or Vicar, to have but 

the 13th Sheaf for his Tithe; this was held 

to be a good Compoſition, ſo as to bind 

the Parſon (but not his Succeſſors.) And Tet Tenant in 
if afterwards the Heir doth endow his Mo- eng may 
ther of the third Part of the Lands, the Mo- 2 
ther ſhould have the Benefit of this Com- 

poſition, although ſhe came in by a Title 

Paramount, and antecedent to the ſame. 

Parſons Law 251. | e = 
A Parſon did covenant with A. his Exe- { Parſon 
cutors and Aſſigns, that for 105. to him IR * 
paid every Year by A. his Executors, or Aſ- Erecutors, 
ſigns, that he, his Executors and Aſſigns, &c. it binds. 
ſhould be quit of the Tithes of ſuch Lands, 
during the Life of the Parſon. A. pays the 

105. yearly to the Parſon, which he ac- 
cepts; and afterwards A. makes B. an In- 
fant, his Executor, and died; and Admi- 

| P 2 niſtration 


3 
* 


, P A | | 'Q. i 
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niſtration, durante minore ætate of the Infant, 
was committed to another, who leaſed the 
Lands at Will. 'The Parſon libelled in the 
Spiritual Court, to have Tithes in Kind of 
the Land; and the Court of B. R. upon 
Motion, Sc. awarded a Prohibition, and 
adjudged, 7 | 


* et >. . 
pe . 604. * 
— — co —— — 
* " _— 


1. That the Agreement and Compoſition 
did bind the Parſon during his Life. 
2. That although the Aſſignee could not 

ſue the Parſon upon the Contract; 


| | Yet, | LO 
Suit thereon 3. He ſhould have a Prohibition to ſtay 
in B. R. &. the Parſon's Suit in the Spiritual Court. 


4. That the Parſon may have his Re- 
medy here for the 105. yearly, upon 
the Contract. | 

5. For that he could not have Tithes in 
Kind, becauſe of the Compoſition. See 
Parſons Law, 252. and Snell and Ben- 
m Caſe, and Fulder and Griffin's there 
cited. 45 


Alſo an Agreement between the Parſon 

and his Pariſhioners, is a good Cauſe for a 
Prohibition, where the Parſon libels againſt 

. his own Agreement. See 1 Leon. 151, &c. 

Conzzoſition by A Parſon grants to his Pariſhioners by Pa- 
Parol. rol, that they may have their Tithes by 
Way of Retainer for three Years ; and 

this was held good. But otherwiſe it js, if 

the Agreement had been to have, or retain 

them, as long as the Parties ſhall live; ſce 

Zelv. 94, 95. Tanner and Smalls Caſe ad- 

judged accordingly ; and 2 Cro. 417. e 

| I | -  --Hee 


=, > os 
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See alſo 1 Salk. 144. The Caſe of a Com. 


poſition for Tithes, Quamdiu ambobus parti- Quamdiu. 


bus placuerit, &c. 


And note; as every Modus Decimandi is A Modus im- 
plies a Com- 


2 


by Preſcription, ſo it is intended to have its 
Commencement upon ſome Compoſition or 
Agreement, at the firſt made for a valuable 


have been paid for twenty or thirty Vears 
together, yet ſuch Payments ſhall not deſtroy 


a Modus. (Which, if reaſonable, is always 


ſuppoſed to be founded upon a real Com- 
poſition.) And ſo it was adjudged in the 
Caſe of Mildmay and Hutton. Mic. 6 Fac. 1. 
B. R. See Parſons Law, 153. See alſo 
Nowell and Hicks's Caſe, 2 Int, 653. and 
Fitz. Tit. Judgment, 133, and 155. When a 
Cuſtom creates an Inheritance, it cannot be 
waved or annulled by Payment, or other 
Matter in Pais. 


| Conſideration, with the Parſon or Vicar, 
Sc. and therefore although Tithes in Kind 


— 


And note; it is agreed for Law, in Dr. tber 4 


& Stud. | 
Law, That Payment of Tithes in Kind 
ſhould ceaſe, and that every Curate, Ec. 


ſhould have aſſigned unto him ſuch a Portion 


of Land, or ſuch a Rent or Annuity as 


That if it were ordained by a able 


ſhould be ſufficient for his Maintenance; or 


that every Pariſhioner ſhould give a certain 
Sum of Money towards the Maintenance 
of their Curate, Sc. ſuch Law would be a 
good Law, / 


* 


by Law. 


From whence it follows, that if Tithes Conde Rk 
may be ſo changed, by a poſitive Law, inta veal founded 
a Rent or Annuity, or other Proviſion of n Cum. 
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Maintenance, as aforeſaid, there is no Que- 


ſtion to be made, but a Compoſition made - 
with the Parſon or Vicar to pay a Modus 


Decimandi, which hath continued Time out 
of Mind, (Cuſtom being equivalent to Law) 


it is good as a Modus or Cuſtom, and ſhall 


bind the Parſon and his Succeſſors; and 
ſee 17 E. 3. 11. 41 E. 3. 27. 12 H. 4 13. 
8 H. 6. 12. 9 H. 6. 17. 19 H. 6. 15. 31 H. 6. 


28. 34 H. 6. 36. 35 H. 6. 5. 26 H. 8. J. 2) 


H. 8. 20, & 21. agree herewith. _ 
But note; neither a Modus Decimandi, nor 


a Compoſition Real, can begin at this Day, 


but muſt be by Preſcription; and yet at this 


Day a Compoſition or Agreement to accept 


Real Compo- 


of Money, or other Things, in Lieu of 
Tithes, may be made for Life or Years, 6c. 
as aforeſaid, and ſhall bind the. Parties ac- 
cordingly. | 

And if any Parſon or Vicar doth make 
ſuch Compoſition for the binding of himſelf 
only during his Time, he ſhall not be bound 
thereby, but only whilſt he is reſident and 
ſerving the Cure, without being abſent there- 
from by the Space of eighty Days in the 
whole Year. And ſuch Compoſitions are, at 


| beſt, no more than Per ſonal Agreements. 


So that all Real Compoſitions, as well as 


ſitions reſolved Bulls, Grants, Canons and Eccleſiaſtical 


into C 
a 


Conſtitutions, ſeem now reſolved into the 
General Rule of Preſcriptions, 7. e. not to 
be of any Force, but where they have been 


uſed Time out of Mind. And as a Cuſtom, 


or Modus Decimandi, cannot begin at this 
Day, ſo neither can a Real S 
5 | I have 


I 


havin g 
un Dec 
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I have already, in the foregoing Chapter, Pre/:riptions 
ſhewn what Prefeription IS, Sq ach it _ Tri e 
differs from, or agrees with, what is com- „ de non 
monly called Cuſtom. And that a Preſcrip- Decimando. 
tion reſpects one Man, or ſome few in par. 
ticular : But a Cuſtom extends to many, as 
a County, Hundred, c. alſo that a Pre- 
{cription is Perſonal, and made in the 
Name of a certain Perſon, or his Anceſtors, 
or thoſe whoſe Eſtate he poſſeſſes: But a 
Cuſtom is always local, and alledged in no 
certain Perſon, but only, That within ſuch 
a Hundred, Manor, Ec. there is ſuch or 
ſuch a Cuſtom. - See 4 Coke, Froiſton and 
Cratchwood's Caſe. 5 W 
We may alſo further obſerve, That Pre- 
ſcription is ſometimes called a Public Pri- 
vilege, and Cuſtom may well be denomina- 
ted private Common Law. And that both 
Cuſtom and Preſcription will ſupport either 
a Modus Decimandi, or a non Deci mando. 
That either a Cuſtom, or Preſcription, De 
Modo Decimandi, may be good, none at this 33 
Day will deny; and it may eaſily be proved 
to be alſo good De non Decimando. For In- 
ſtance: It is admitted that Spiritual Per- De non De 
ſons may well preſcribe in Nn Decimango,. eimando, 
and ſo may their Farmers and Tenants, ere 8% 
and hence it is that a Parſon of one Pariſh, 
having Glebe in another, may preſcribe 7: 
un Decimando for ſuch. Glebe. See 1 Roll. EP 
Sr. 653. H. 3. 5. | ; 4 
So a Biſhop may preſcribe in uon Deci- | 
mando, ſo as to be diſcharged of Tithes for 
himſelf, his Farmers and Tenants at Will, 
for certain Lands in the Pariſh or Dioceſe 


P 4 


Fab. + £ 


hibition granted e 0 
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of another. See 2 Co. 44. adjudged. And fo 


Mich. 15 Fac. 1. the ſame Caſe or Point came 


again in Queſtion, and adjudged, and a Pro- 


And ſo Mich. 
13 Fac. 1. in another Caſe. See 1 Roll. Abr. 
653. 1 25 lor 
And ſo was adjudged the Caſe of the 
Biſhop of Lincoln and Cooper, Cro. Elix. 216. 
and 1 Leon. 248. And though it appeared, 
That in the Time of E4, 6. the Manor was 


granted to the Duke of Somerſet in Fee, 


and after regranted to the Biſhop ; yet it was 
held, That the Preſcription De non Deci- 


mando was not deſtroyed. 2 Danv. 619. 


Dean and 
Chapter. 


475. Moor 425, 431. 


Their Leſſees. 


Copybolders. 


1 


But if the King has Lands diſcharged of 


Tithes by Preſcription, and he aliens them, 


the Preſcription is deſtroyed, though the 


Lands come to the King's Hands again by 
Eſcheat, or otherways. See Hardy. 3 14. Sed 
guære Leg em. | 1% 
That a Dean and Chapter may preſcribe 
in non Decimando, ſee Winch. 65. Cro. Elix. 
Alſo, when Lands 
are ſo diſcharged by Preſcription in non De- 
cimando, in the Hands of a Spiritual Perſon, 
if he leaſes it for Years to a Layman, ſuch 
Leſſee may alſo preſcribe in non Detimando, 
becauſe the Lands are diſcharged in Fad. 
See 2 Co. 25. adjudged. And ſee alſo Cr. 
El. 475, $11, 512. Moor 219, 598. Hob. 42. 
So the Copyholders of Inheritance, who 
hold of a Biſhop, Cc. as of his Manor, ma 
eſcribe, that the Biſhop and his Predeceſ - 
rs, ſeized of the ſaid Manor for themſelves 


and their Tenants, for Life or Years, and Te- 


X. as „ 


)e 
L. 
ls 
On 
n, 
ch 
lo, 
2 
0, 
10 
{ 
es 
e- 
1 


of Tithes in their own Hands, with Conſent 


renewing or ariſing within the ſaid Manor; 


nants by Copy of Court Roll of the ſaid 

Manor, Time out of Memory, Sc. have 

been diſcharged of the Payment of Tithes 

for their Lands Parcel of the ſaid Mahor. 

For this isa good Preſcription, and the Copy- 

holders ſhall be diſcharged of Tithes thereby; 

for their Tenements are Parcel of the De- 

neaſus of the Manor, and this might com- 

mence upon a real Compoſition for the whole 

Manor. See 1 Roll. Abr. 653. H. J. and ſo 

Cro. El. Jog, 184. S. C. & S. P. adjudged, 

and ſo is Moor 844. and Telv. 2. by three 

Judges againſt one; ſee alſo Ny 132. 5 
And altho* Laymen, as tis ſaid, were not Preſcriptions to 

capable of Tithes in Pernancy at the Com- be diſchargedof 

mon Law, yet tis admitted, That at Com- Tiibes. | 

mon Law they were capable of a Diſcharge 


of the Incumbent, Patron and Ordinary, 
viz, by Grant or Compoſition. See 8 E. 4. 
14. Rez. 38. Bro. Diſmes 93, Sc. 5 Dy 
Alfo *tis generally allowed, That by the 4% De Mo- 
Common Law'a Layman might preſcribe do Deciman- 
De _ Decimandi. See 2 Co. 44. 13 Co. di. 
13, Oc. | FEY 
For Inſtance: A Layman may preſcribe, 
That he, and all thoſe whoſe Eſtate he hath 
in the Manor of B. Time out of mind have bt 4 kind. 
paid to the Parſon for the Time being, a cer- 2 _ 
tain Penſion yearly for Maintenance of Divine 
Service there, in Satisfaction of all Tithes 


and further may preſcribe, That he, and al! 

thoſe, whoſe Eſtate he hath in the ſaid Manor, 

Timeout of Mind have ufed, in reſpect of the: 

laid Penſion ſo paid to the Parſon, to mo e 
| ES | e 
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the tenth Part of all the Corn within the þ 

ſaid Manor, or any other Part thereof, or Lay 

| of all the Lands holden within the ſaid Cart 

"Mllow'd to Manor; and ſuch Preſcriptions are allowd tis: 

Laymen. to be good. For it ſhall be intended, That Cart 

at the Beginning the Lord had all the Lands for t 

and Tithes in his own Hands, and after- B. 

wards gave the Tenancies to hold of him have 

retaining the Tithes. So that now he takes unde 

only the Tithes by Reteiner, which he had the ! 

before in his own Hands. See 3 Cro. 763. to b 

. ·˙· · Caſe 

"Wen BY And of this later Kind of Preſcription, for {crip 
the Lord to have the tenth Shock of Corn the 

from his Tenants, there is this Reaſon alſo Tithe 

given, viz, becauſe he has it not as Tithes, See 4 

but as Parcel of his Manor, and as a thing Bu 

appurtenant thereto; for tho” tis ſaid, a Portii 

| Layman could not by the Common from 

Different of Lea have Tithes, as Tithes, (quia Sacra Unity 

 Tithes and & Dedita Deo) yet it was allowed he in ſon 

Tenths, might have the Tenth Shock, or Sheaf of who \ 

Corn, Sc. as a temporal Profit Apprender, and w 

and ſuch 'Tenths might well be, and paſs as Ur. c: 

Parcel of a Manor. But it is otherwiſe of WM by the 

Tithes, for they cannot be Parcel of, nor by, o 

appendant to a Manor, as was adjudged in 1 Roll 

Winſcomb's Caſe, 3. Cro. 293. See 10 F. 3. J. Alſe 


And for this Reaſon it is, That a Lay- Manor 
man cannot preſcribe generally in himſelf WM vith 2 
and all thoſe whoſe Eſtate he hath in a Ma- Patron 
nor, to have any Tithes appertaining to the in Co 
ſame, without ſome ſpecial Matter ſhewed, him, 4 
as a Compoſition Real, or other Satisfaction Reſidu 
or Conſideration for the ſame, as aforeſaid. WM happer 
Vide ante of Compoſitions Real. 7 5 gd F in the 
8 . 
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Garbarum, or Tithes of Sheafs of Corn; but 
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And for the ſame Reaſon it is, That a 4 of Deci- 


| ; | „nt mam Gar- 
Layman cannot preſcribe to have Decimas 3 


/ ; cimas Gar- 
tis admitted, a Layman may have Decimam harum. 


Carbam, or the Tenth Sheaf of Corn. See 


for this 2 Co. 45. and 3 Cro. 293, 599. 


But note ; where the Preſcription is to Tiles 1 


have Decimam Garbam, this is always to be paid b. 


underſtood as a Lay Fee to be taken after fanding ſuch 

the Parſon's Tithes ſet forth, Ec. and is not Preſcription. 

to be intended the Tithes. For in ſuch 

Caſe, the Land, notwithſtanding ſuch Pre- 

{cription, ſhall be liable to pay Tithes to 

the Parſon, or other Proprietor of the 

Tithes of the Pariſh where the Lands do lie. 

See 44 Af. 25. | | | 
But a Layman may at this Day have a 4 Lyman 


Portion of 'Tithes within a Pariſh, by Grant may have 4 


from the Crown, laying a Preſcription, or Pte of 

Unity of Poſſeſſion, Time out of mind, Cc. rr * 

in ſome of the diſſolved Religious Houſes, th, 

who were ſeized of ſuch Portion of 'Tithes, 

and which by the Diſſolution of Monaſteries, 

Ge. came to the Crown, and was granted 

by the King to ſuch Layman, who claims 

by, or under ſuch Grant. See 4 Co. 35. 

1 Roll. Abri 087. - - =! ot | . 8 
Alſo, if a Layman Grants Parcel of his Layman pre- 

Manor to a Parſon in Fee, and the Parſon /c-ibes to be 


with Aſſent of the Ordinary, without the quit of Tithes, | 


Patron (Quære if he himſelf was not Patron?) 

in Conſideration of that Grant, grants to 

him, That he ſhall be quit of Tithes for the 

Reſidue of the Manor ; and it afterwards 

happens, That he, or his Aſſignee, is ſued 

in the Spiritual Court for the Tithes of this 
o Manor, 
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Manor; they may have a Prohibition, altho | 
the Grant was made before Time of Me- th 
mory, if he has always ſince continued to be yy 
quit of Tithes. See 8 B. 4. 14. Fitz. Nat. ſid 
Br. 41. G. 3. 3. E. 3. 17. 16 E 3. An- tif 
nuity 24. 5 | 5 | 
Is Confidera- So, if the Lord of a Manor hath always the 
tion of Lands, held his Manor diſcharged of Tithes, in Con- he 
| Ke, fideration that the Parſon's Predeceſſors be- &r 
fore Time of Memory, or in antient Times, 
had divers Lands in the ſame Pariſh, of the (as 
Gift of the Anceſtors of the ſaid Lord, of of 
which the Parſon is ſeized at this Day in on! 
Fee; here, if the Parſon Sues for Tithes ing 


of the Manor, the Lord may ſhew this ſpe- gel 

cial Matter, and how that the Parſon and his F 

Succeſſors, Time out of Mind, have holden rigs 

thoſe Lands, E9c. of the Gift of one of his it f. 

Anceſtors, or whoſe Eſtate he hath in the alſo 

ſaid Manor, Sc. in full Satisfaction of the * 

EE ſaid Tithes; and the Proof that the Lord of the 
Proof v. infar. the Manor gave the Lands, and that no had 
Tithes have been paid, is at this Day good allo! 

5 Evidence to prove the Surmiſe of the Prohi- tion 
bition, That he gave them to the End, that A 

 Tithes of the ſaid Manor ſhould never be Titt 

paid. See 13 Co. 15. „ of a 

Preſtription f: Yet when a Prohibition was granted upon give 
a Laymas to this Suggeſtion, That one being a Layman diſc 
bavetheT"thes, was ſeized of the Manor of D. and that he, of v 
rol a Chaplain and all thoſe whoſe Eſtate he had, Time out all tl 
of Mind, Sc. had uſed to have the Tithes out c 

within the ſaid Manor, and that therefore the! 
he, and all thoſe, whoſe Eſtate he had, have that 

uſed to maintain a Chaplain in the C Ham 

Pariſ 


f A a Conſultation was pray c. 
o ion was pray d. vn, 
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Firſt, becauſe it was not alledged, That 
the Church of A. was within the ſame Pariſh 
where the Manor was; and ſo it was no Con- 1 
ſideration to the Parſon, that was the Plain- * uo 
| Secondly, becauſe it doth not extend to i 
the Maintenance of the Chaplain, ſo long as 2 | | 
he claims the Tithes, Time out of Memory, 1 


85 5 9 
Thirdly, Becauſe the Defendant had not | 15 
(as 2 Ed 6. directs) proved the Maintenance ; | 1 
of the Chaplain within the 6 Months, but 
only the Reſidue of his Suggeſtion; this be- 
ing the principal Matter to make this Sug- 


geſtion good. | * | 
And a Conſultation was awarded per Cu- Quere if 

riam, upon this laſt Exception; and Coke ſaid ,,g. 

it ſhall be granted for the other Exceptions EE 

alſo. 1 Roll. R. 2. Sed Quere inde. For it 

ſeems the Senſe of the Court was, That if 

the Suggeſtion of maintaining the Chaplain 

had been proved, the Preſcription had been 

allowed, as founded on a good Conſidera- 

tion. | 5 

And as a Manor may be diſcharged of 4 bel Pa- 

Tithes againſt the Parſon, upon the Account rip diſcharged 

of a Penſion paid by the Lord, or Land Sh 4 Cu- 

given, ſo may a whole Pariſh or Hamlet be ſtom. 

diſcharged of this or that Sort of Tithe, as 

of Wood, Hay, Ec. upon a Cuſtom, That 

all the Parſons of the Church of D. Time 

out of mind, have had ſuch Lands, Parcel of 

the Manor of H. in Recompence of this or 

that Sort of Tithe within the ſaid Pariſh or 

Hamlet, altho all the Lands within the ſaid 

Pariſh, &c. do not at this Day belong = 

e 
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if they had it in another manner than in 
Satisfaction of Tithes, the Parſon himſelf 
ought to ſnew that. See Moor 911. 9 


Cuſtoms of diſ- 
charge, &c. 


the Parſon has a ſufficient Maintenance be- 


not extend to diſcharge them; as was adjudg- 


Modus by a 
private Perſon 


| =” Lands, Part thereof, viz. a certain Rent or Sum 


the ſaid Manor. See 3 Cro. 587, & 736. 2 
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Cro. 51. 1 55 
And it is ſaid to be ſufficient for the Pa- 


riſhioners to alledge, That the Parſons have 
had ſuch Lands in Recompence of- ſuch 
Tithes not pay'd within Memory, c. And 
that it is not neceſſary to ſhew how or by 
what Title the Parſons had the Land: But 


But note; the Courts of Common Lay, 
not duly attending to the Reaſons of former 
Reſolutions, have ſomewhat varied from 
them in their later Judgments. -_ 

See 4 Mod. 341, 344. A Cuſtom to be 
exempted from the Tithes of Underwood 
uſed in a Pariſh for fencing Corn is good, 
but then you muſt ſhew that the Tithes of 
the Corn are paid by you to the Parſon; 
and Ibid. 336, 340, a Cuſtom in non Deci- 
mando, Cc. may be good for a particular 
Thing, Ec. but then you muſt ſhew that 


ſides. Vide poſt. | 5 
Where there is a Preſcription to be diſcharꝑ- 


ed of all Tithes of Hay-Ground, viz. of all 
the Meadow in the Pariſh, in Conſideration 
that the Parſon had certain Acres of Meadow 
to his own Uſe. Here, if any Arable Lands are 
converted into Meadow, the Preſcription ſhall 


ed in one Conyers's Caſe, cited in Hutton 58. 
And as a whole Pariſh, ſo a private Per- 
ſon may pay a Modus for his Lands, or ſome (criptior 


Money 
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Money, or other Conſideration, and by that 


Means be diſcharged from the Tithes ariſing 


on ſuch Lands. But this Rule is generally, if 


not always, to be obſerved, viz. That as a 
Layman cannot directly preſcribe in non Deci- 
mando, ſo to maintain a Preſcription de modo 


Decimandi, he muſt preſcribe to the doing 


or paying of ſomething Time out of mind, 


to the Benefit of the Parſon, to whom Tithes 


in Kind were otherwiſe due and payable. 
Therefore when one preſcribed, That he 
ought to be diſcharged of Tithes, in Conſi- 
deration that he had uſed, Time out of Mind, 
to employ all the Profits of the Land in the 


Conſideration 


to be good, and 
of Benefit to 


the Parſon, 


Reparation of the Body of the Church, and 


to find all Neceffaries for the Church ; this 
Modus was adjudged not good, becauſe the 
Parſon had thereby no Recompence for his 


Tithes. But otherwiſe it would have been, 


it he had uſed with the Profits to repair the 


Parſon's Chancel ; for that the Parſon, _ 5 
> 


otherwiſe charged with the Repair thereo 


hath a Benefit thereby. See 1 Roll. Ar. 


649, & 650. | 
So when one preſcribed to reap Corn, 


and to make it into Sheafs, and to ſet forth 


the Tenth Sheaf at his own Charges, and to 
cut his Hay, and to ſever it from the nine 


Parts, at his own Charges, in full Satisfaction 


of the Tithes of his Corn, Hay, and Wool, 
It was adjudged inſufficient for the Wool; 
for the other two were due of Common 
Right; and ſo the Parſon had nothing for 
the Wool; and by Conſequence the Pre- 
ſcription is a #02 Decimando as to that, and 


there- 
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therefore bad. See 13 Co. 45. See alſo 2 
- Salk. 656, 657. I bam oe 5 
A Rate to the And upon the ſame Reaſon. the Court 
Rector, &c. held, That a Preſcription to pay a Rate to 
wo Diſcharge. the Rector, will be no Diſcharge of the Pay. 
ment of Tithes to the Vicar. 3 Balſtr. 220. 
And the Payment of five Shillings yearly to 
the Pariſh-Clark, is no Conſideration of a 
Preſcription to be diſcharged of the Tithe 
due to the Parſon. 3 Cro. 11. 

Tet 'Paymen But where the Plantiff in a Prohibition 
to one that bas ſuggeſted, That the Prior of NM. was ſeized 
a Portion of of a Manor, and of the Tithes ſimul & + 
— 2 mel, as of a Portion of Tithes, and that he 25 
gainſt the H. 1. granted the ſaid Manor and Tithes to 
Parſon. one F. and his Heirs, rendring Rent; and 
| that the Heirs of the ſaid F. afterwards 
granted Parcel of this Manor, with the 
Tithes, to one S. rendring five Shillings Rent; 
and ſo brings down a Title from the faid $ 
to the Plantiff in the Prohibition, and con- 
+ cludes that the ſaid F. and all thoſe whoſe 
Eſtate, Sc. did pay the ſaid Rent to the 
ſaid Prior, and ſince the Diſſolution, to the 
King and his Aſſignes, in Diſcharge of all 
Tithes. It was objected, That the Plaintif 
here would infer a Modas by the Payment 
of the Rent to the Prior, Cc. which will 
notdo; for, unleſs the Modus doth go to the 
Perſon, who by Law ought to have the 
Tithes, or for his Benefit, it is not good. 
Burt it was anſwered, and agreed by the 
Court, That in this Caſe it doth appea!, 
that there was a Modus in the Prior, which 
being received till it came to the Crown, ! 
5 . 6 continue 
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continues good, tho it be now paid to 
others. For , a Modus be payable to him 


who hath the Right of the Tithes, | though 


it be not to the Parſon of the Pariſh, it is 


well enough, eſpecially as it is here, being 
alledged to be a Portion of Tithes belonging 


to the Prior; fo that it cannot be ſaid, That 
the Parſon had not Qui pro Quo. For he 
had nothing at firſt, and the Compoſition 
being made with the Prior, the Plaintiff is 
only to ſhew a Payment to him, and to 


thoſe who have his Right. See the Caſe of 


James and Trollop. 2 Mod. Rep. 320. and 
Skinner's Reports 51, and 239. 

But in another Caſe, when for a Prohi- 
bition it was ſuggeſted, that the Dean and 
Chapter of Carliſie were ſeized of a Manor, 


whereof the Place whereout Tithes are 


demanded is Parcel ; and that the Defendant 
againſt whom Tithes are demanded, is Co- 
pyholder in Fee of thoſe Lands, and that 
all the Tenants of that Manor had been diſ- 
charged of the fourth Part of their Tithes 
of all their Lands, in what Place ſoever they 


did lie, paying ſo much to the Lords of 
Quit-Rents ; a Prohi- 


the faid Manor for 
bition was denied ; for per Curiam, It can- 
not be, that Lands held of other Lords, 
ſhould be diſcharged of Tithes by the Pay- 


ment of this Rent. And it doth not appear Modus gold 
that the Payment to the Lord was in any for Incer- 
other Manner than as his Rent only. Jil- lainy, &c: 
tnſon v. Richardſon. 1 Sid. 258. and 1 Keb. 


a 
Alſo a Modus or Preſcription claimed 


thereon, ſhall be void for its Incertainty, 
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$0 if unrea- 
ſonable, &c. 


obliged to greater Charges, towards Church 


H.w a Cuſtom 
or Preſcription 
may be loſt by 
Time. 


Pound of the improved Rent, in Lieu of 
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Sc. as a Modus to pay 45. of every Days c. 
ploughing of Wheat, and 25s. for every be 
Day's ploughing of Barley, was held to be of 
void for the Incertainty, it not being aver- ſu 


red how much every Day's ploughing did 
contain. 1 Keb. 612. 5d nes ; 

So a Modus payable on, or about ſuch a 
Day, is not good, for the Day ought to be 
certainly alledged. See Blacket and Fnney's 
Caſe, Trin. 11 Geo. 1. in Canc. new Caſes in 
Law and Equity, 375, 376. „ | 

So if a Man preſcribe to pay one Penny, 
or thereabouts, for the Tithes of every Acre 
of Arable Land, this is not good by Reaſon 
of the Incertainty. See ,2 Roll. Abr. 265. 
Allen's Caſe, per Curiam. 8 
Alſo a Modus muſt be as certain, as the 
Thing deſtroyed or loſt by it. | 
And therefore a Modus to pay 2 5. in the 


Tithes, is ill. See 2 Salk. 656, 657. | 

And ſo it is, if the Modus claimed appears 
to be unreaſonable; as that all Perſons ha- 
ving Lands within ſuch a Town, but not 
inhabiting within the ſame Town, ſhall pay 
44. an Acre only, in Satisfaction of all 
Tithes, was held an unreaſonable Cuſtom. 
For that it gave greater Privileges to Fo- 
reigners, not inhabiting within the Town, 
than it did to the Inhabitants themſelves; 
which by Reaſon of their Reſiancy are 


Reparations, Ornaments, Sc. See 1 Lev. 116. 
Bawdry v. Buſhel. 1 8 
Alſo, after a Cuſtom or Preſcription (on 
a Maus) to be diſcharged of 3 
creat 
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created by Continuance of Time, yet it may 


be afterwards loſt by Diſuſer, Nonpayment 
of the Conſideration, or otherwiſe; and in 
ſuch Caſe, the Parſon may have his Tithe 


in Kind, For Cuſtom and Preſcription may | 


be loſt, as well as gotten, by Time. 
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But an Interruption of the Uſage for av, ;f Proof 
ſuch Time only, as doth not deftroy the es 


Poſſibility of making Proof that ſuch a Cu- 


ſtom or Preſcription has been, does not 


deſtroy ſuch Cuſtom or Preſcription ; ; per 


Coke. 1 Bulſ. . 


For otherwiſe a Leſſee might pay Tithes 
in Kind, where there is only a Modus due, 
and thereby bar his Leſſor of the Benefit of 


the Modus in After-Time, which ought not 


to be. 1 Roll. Rep. 176. 


Alſo a Modus may be loſt by the Altera- Of Milli. 


tion or Deſtruction of the Thing for which 
it was paid; as if there be a Modus to pay 
a certain Rate for the Tithe of a Mill, it 
may be loſt, _ 
As if two Fulling-Mills be under one 
Roof, for which a Rate-Tithe has been 
paid, Time out of Mind, and thoſe Mills 
are afterwards altered and made into one 
Corn-Mill, the Modus, it is ſaid, is gone: And 
_ muſt be paid in Kind for this new 
So if there be but one Pair of Stones in 
a Mill, and a Modus is to pay a certain Rate 
for them, and then another Pair of Stones 


üb put into the ſame Mill, it is ſaid that 


Tithes muſt now be pag: in Kind. dee 
Brownlo. 32. | 


Q 2 £9" WM 
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Land al- 
= 


So if one be diſcharged from the Pay. 
ment of Tithes for two antient Corn-Mills, 
driven by Water, for a Modus of 65. 8 d. 
annually paid to the Parſon ; and the Wa- 
ter-Courſe, which was accuſtomed to run to 
the Mills, is diverted by the Owner of the 
Mills, and runs in another Place a little 
diſtant from the ſaid Mills, and the Owner 
pulls down one of the ſaid Mills, and re- 
edifies it upon the Stream in the new Courſe; 
he ſhall pay Tithes thereof, as for a new 
Mill, and the antient Modus ſhall not dif- 
charge it. (Te eee 

But if by the Continuance of Time, by 
the Act of God, the Water-Courſe that 
was wont to run'to the Mill is altered, and 
the Mills be therefore pulled down and built 
on the new Stream, there the Modus ſhall 
continue, and he ſhall be diſcharged of 

Tithes for theſe new Mills, paying the ſaid 
Gs. 8 d. per Cur. See 1 Roll. Ar. 652. 
— more concerning Tithes of Mills, ame 
Chap. 4. : 

And ſo it is, If a Man preſcribe in Moo 
decimandi for Hay and Graſs, in forty Acres 
of Land, and the Tenant converts it into 
a Hop-Garden, or into Tillage, the Modus 


is thereby deſtroyed. For when the Modus 


Of a Park, 


is ſpecial, as for Hay and Graſs, Sc. only, 
there it will be deſtroyed by the Conver- 
Lion of the Land to other Uſes. See 1 Ro. 


Abr. 651. l . 


So if a Modus has been paid for a Park 


d;/parked, &. Time out of Mind, and afterwards the Park 


is Diſparked, and the Lands converted in- 
to Tillage, Ec. if the Modus were geners 


for the Park, it is gone, when the Park is 
diſparked; but otherwiſe it is, if the Modus 
is for ſo many Acres of Land contained in 
the Park. 1 Roll. Abr. 651, and ſee Noy 
148. | e 
50 if the Preſcription be to pay a Buck or 
a Doe out of the ſame Park, if it be after 
diſparked, the Preſcription is gone. Hat- 
n 57. ; ; 
And where a Preſcription is to pay a 
Shoulder of every Buck at Chriſtmas, if the 
Park be diſparked, Tithes in Kind ſhall be 
paid. Per Popham. 3 Cro. 476. See Owen 74. 
Mo. gog. 2 
And where one had a Park, and was uſed 


to pay the Shoulder of a Deer for all Man- 


ner of Tithes, and the Park is diſparked, 
quere if he ſhall not pay Tithes in Kind: 
See 1 Brownl. 31. | 

So if the Preſcription be to pay 105. for 
the Deer and Herbage of a Park, and 
not for all the Park, and the Park is dif. 
parked, and ſown with Corn, Tithes in 
Kind ſhall be paid. Dis | 

Or if a Preſcription be to pay 10s. and 
a Shoulder of every Deer, if it be diſparked, 
Tithes ſhall be paid in Kind, and not the 
10s. See Moor gog. adjudged. See Parſors 
Law, 248, 249. : + 

Alſo when a Preſcription was to pay 2 5. 
yearly, and a Shoulder. of every third Deer 
killed within the Park, Winch and Warburton 
held, That by the diſparking of the Park, 
the Preſcription, as to the Shoulders, was 
determined, and by Conſequence all the Mo- 
dus decimandi; and then, that the Parſon 
5 "84 ſihmall 
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j 


| Modus, &c. 
revived. 


Recovery in 
the Spiritual 
Court. 


The Law of Tithes, &c. 
ſhall have Tithes in Kind; and that if the 
Park be revived, the Preſcription and . 
dus decimandi ſhall be revived alſo. - 

But in that Caſe Nicholas and Hobart held, 
That the Preſcription ſhould endure, ſaying, 


that the 25s. is clearly a Modus decimanii, 
which is certain, and the Diſparking doth not 


hinder the Payment of it, and the Shoul. 


ders are but caſual; and upon the diſpark- 


ing, the Parſon ſhall loſe them, and reco- 
ver in the Court Chriſtian, a Recompence 
for them, in Money ; as if a Man will not 
ſet forth his Tithes, the Tithes themſelves 


ſhall not be recovered, but a Recompence 


for them. See, for this, Watſon 513, 514. 
Hob. 39. Godbo. 237. 1 Roll. Abr. 120. 
But according to the former Caſes, the 


| Preſcription is gone, and Tithes are to be 


Money in Lieu 
of Tithes. 


paid in Kind; quære. 


And yet it is clear, that if a Modus hath 
been to pay a certain Rate in Money for 
all the Tithes of ſuch a Park, the Modus 


| ſhall hold, though the Park be diſparked. 


3 Cro. 476. Moor 909. Owen 74. 2 Bulſt. 240. 


$ I Roll- R. 176. | 


Deer. 


Or if the Modus be to pay a Buck and a 
Doe for all Tithes of ſuch a Park, this Ms 


dus ſhall continue, though the Park be diſ- 


Partriges, 
&c, 


by Compoſition, be paid in Lieu of Tithes 


parked; for though they are Feræ Naturz, 
and ſo not Tithable in themſelves, yet they 
may be given for Tithes by Compoſition, 
and may be the Conſideration of a Modis. 
See Noy 148. Hutton 57. Owen 34. 

And ſo, though Partridges and Pheaſants 
in a Garden are not Tithable, yet they. may, 


and 


The Law of Tithes, &c. 231 
and the Parſon ſhall not take them, but 
they ſhall be brought dead to him. And 
though in the Caſe of the Park, the ſame 
be diſparked, yet if the Payment of the 
Buck, c. be not fixed to be had out of 
that particular Park, the Owner may give a 
Buck, E9c. out of another Park, and the 
Modus will continue. 5 

But where the Modus of the Buck, Oc. 
is to be had out of that Park only, there, 
according to the Caſes ſupra, the Park be- 
ing diſparked, the Modus is gone, and the 
Tithes in Kind are to be paid. 

As in a Suit for Tithes of Corn growing in 
a Park diſparked, the Defendant pleaded a 
Cuſtom to pay a Buck in Satisfaction of all 
Tithes; and the Witneſſes proved a Buck 
paid yearly, but could not tell whether it 
was taken out of the ſaid Park or not; and 
the Jury were charged with this particularly; 
for if it were to be paid out of this Park on- 
ly, then by diſparking the Park the Cuſtom 
is gone; but if it had been often and moſtly 
paid out of this Park, yet that will not alter 
the Cuſtom, but it may be paid out of an 
other Park, if the Cuſtom were to pay a 
Buck generally. See Claytou's Rep. 91. and 
* Law 249. 1 

Alſo the Payment of a Sum of Money, Time of Pre- 


or other Thing in Lieu and Recompence of fription ſixty 
Tithes for ſixty Years, or thereabouts, is 


ears, 


held to be a reaſonable Time to make a Pre- 
ſeription. See Co. Lit. 114. Dyer 7, 9. 
Comp. Fur. 7. 262 I 

Note ; the Caſe of Hr igbt and Wright, as Wright", 
Reported in 1 Cro. was thus: The Biſhop of Caf. 
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IV. being ſeized in Right of his Biſhoprick 
of a Manor, preſcribed, That he, and all 
his Predec 
and the Deme ſues thereof Time out of mind, 

for him, his Farmers, Tenants for Years, 
Biſhop 5 Zeſſee. or at will, difcharged and acquitted from the 
Payment of Tithes for thoſe Lands; the Bi- 
ſhop made a Leaſe for Years of Parcel of the 
Demeſnes ; the Farmer of the Rectory libel- 
led in the Eccleſiaſtical Court againſt the 
Leſſee for Tithes, who pleads all this Mat- 


refuſed to allow of the Allegation in Diſ- 
charge of the Tithes. And on a Prohibiti- 
on it was Reſolved, I 


abſolutely. diſcharged in his Hands by 
Prefcription, there the Demiſing it to a 
Layman could not make it chargeable 
with Tithes. 2 


iti nou Decimando. EO 
3. That the Refuſal by the Eccleſiaſtical 
Judge to allow the Allegation in Diſ- 
charge of Tithes, is (a Matter) not tra- 
verſable. 55 e 


In like Manner it was adjudged in the 
Caſe of Mordant and Cummins, in 3 Cro. 


tente. Crown, diſcharged of the Payment of Tithes, 
granted the Lands to the Earl of Hartford in 
Fee; and it was there held, that the Paten- 


* 
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had held the {aid Manor, 


ter in the Court there, and the Judge there 


1. That where the Lands of a Biſhop are 


2. 'That a Spiritual Perſon may preſcribe 


|  wherethe King being ſeized of Lands, Parcel 
King's Pa- Of the Foreſt of B. in Fee, in Right of his 


was C 


in the! 
were d 
For tha 
nleges, 
dtatute 
are not 

to ſave 

of 31 H 
0 Reſf 
and Hoi 
Hind's ( 

And 

Bills v. 
Loving I 
of F. 6. 
dal Ver 


eee 


8 7 85 © = 0 


tee ſhould be diſcharged of Tithes and a 
prohibition was granted in that Cafe. 


And yet in another Caſe, where it was Abby Lands 
ſurmiſed for a Prohibition, That the Prior on 27 H. 8. . 


of B. was ſeized of Lands Parcel of his Pri- 
ory, and held them till the Diſſolution diſ- 
charged of Tithes for his Farmers and Te- 
nants for Life or Vears, and that the Priory 
was diſſolved 27 H. 8. That the King was 


ſeized of the Lands, and ſhews the Statutes 


31 H. 8. and 1 Ed. 6. and that the King 
died ſeized thereof, and that by mean De- 
ſcents it came to 7. S. and that the Plaintiff 


being his Tenant for Years, was ſued by the 


Parſon of B. for the Tithes of thoſe Lands: 
It was reſolved by the Court, 

That the Lands which came to the Crown 
by the Statute 27 H. 8. ſhould not be dif- 
charged from the Payment of Tithes, but 
ſhould pay the ſame, altho* the ſame Lands 
inthe Hands of Religious Perſons or Houſes, 
vere diſcharged from 'the Payment thereof. 


for that thoſe Privileges were perſonal Pri- prjvilege only 
rileges, which were extinguiſhed by the ſaid Perſonal. See 
Statute of Diffolutions : And that there Rep. Can. 

re not any Words in the ſaid Stat. 2) H. 8. 399. 


to ſave the ſaid Privileges ; and the Statute 
ofz1 H. 8. being a Subſequent Law, had 
o Reſpect to thoſe Privileges. See Sydown 
ad Holme*s Caſe in 3 Cro. and Parkins and 
tind's Caſe in 1 Co. | | | 
And ſo it was adjudged in the Caſe of 
Bulls v. Atkinſon, which, as reported in 1 
Levins 185. was thus: Debt on the Statute 
af E. 6. for Tithes, and on nil debet, a Spe- 
dal Verdict found, That the Abbot of A- 
bingdon 
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An Abbot, 
Mind, beld 


Tithes. The 


Alienee ſpali the College of All- Souls in Oxford. And if 


pay Tithes, for 
it ſhall be ta- 
ken as a Per- 
ſonal Preſcrip- 
tion, and not 
4 Real Com- 
tion. 

2 1 Sid. 
320. 1 Keb. 
162, and 

2 Keb. 28, 
60, &c. S. C. 


Caſe of the Hoſpitalers; and much more 


bingdon was ſeized in Fee of Lands, being 
Time out of a Parcel of Meadow in Oxford, in Right of 


his Houſe, and that he and all Abbots, Oc. 
his Predeceſſors, Time out of Mind, held 
it diſcharged of Tithes, and ted it to 


the College ſhould hold it diſcharged of 
Tithes, as the Abbot did, was the Queſtion. 
And it was argued for the Plaintiff, that this 
Preſcription was Perſonal, and that by the 
Alienation it was determined, and that ſo it 
would be, if he had aliened to another 
Eccleſiaſtical Perſon, though capable of the 
Pernancy of Tithes, as 35 H. 6. 56, 57. the 


when aliened to a Lay Perſon, not capable of 
Tithes ; and they alſo cited 1 Cro. Siddon 
againſt Holmes, Hob. 5, &c. — And 
here they ſhall not be intended to be dif- 


.charged by any Real Compoſition, not be- 


ing pleaded to be ſo: But on the contrary 
it was argued, That the Land and the 
Tithes might be granted to the Abbot be- 


fore the Council of Lateran; for before that 


Council, a Man might grant his Tithes to 


what Eccleſiaſtical Perſon he would. ld. 


Hiſt. of Tithes 306, 30), 351. J E. 3. 5. 44 


E. 3. And this Abby was founded by King 


Ina before the Conqueſt ; and he might have 


the Lands and the Tithes by Purchaſe, and 


hold them by Way of Real Compoſitian, 
which differs from Perſonal Diſcharges, by 
Way of Bull, Order, &c. which are Perſonal. 


1 Cro. Mordant againſt Commins. And a Col 


lege is capable of an Appropriation, and ſo 
is Spiritual, as to the taking of Tithes. JE. 3. 
EY . Quan 


The Law of Tithes, &c. 
Quare Impedit 19. 5 C. 1 o. of an Union. 
6H. J. 13. 10 H. J. 19. 11 H. 4. Dyer 255. a. 


of which no Lay Corporation is capable. 
And it was argued twice, viz. in Trin. & 
Hill. 18 & 19 Car. 2. In which Term, after 
the ſecond Argument, the Court took Time 
till another Day in the ſame Term, when 
the Opinion of the Court was delivered by 


ment was given for the Plaintiff. 


the Chief Juſt. Keeling alone, as a Caſe 
wherein they all clearly agreed, That it 
cannot be intended a Diſcharge, by a Real 
Compoſition, it not being pleaded, nor found 
by the Jury to be ſo; but was a meer Pre- 
{cription, and Perſonal to the Abbot, and 
did not run with the Land; and the Judg- 


Stat. 2 Ed. 6. for not ſetting forth of Tithes, 5 


of St. 


Sta- 


rute 


Alſo in an Action of Debt on the ſaid Privilege of 


emplars 
and: only 


the Caſe was: The Lands for which the Perſonal, and 
Diſcharge was claimed, were Parcel of the I in 
Poſſeſſions of the Knights Templars, whoſe de X. by 31 
Lands were annexed to the Priory 
John of Feruſalem ; and the Templars had a 
Special Privilege to be diſcharged of Tithes 
of thoſe Lands, which propriis manibus exco- 
ſunt. By a Special Act of Parliament 32 
H. 8. the Poſſeſſions of the ſaid Priory of 
it. John's were given to the King by gene- 
ral Words, in tam amplis modo, Sc. as the 
Abbots, Ge. held them; and it was Re- 
ſolved, That the Defendant ſhould not be 
diſcharged, nor have the Privilege. For by 
the Common Law, a Lay Perſon was not 
capable of ſuch a Privilege; and the King 

could not have the Benefit of the Privi- 
lege, till the Stat. 31 H. 8. But that 


32 H. 8. 
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ttute extends only to ſuch Poſſeſſions as came 
to the King, by Surrender, and ſhould be 
veſted in him by that Act; and doth not 
extend to ſuch Poſſeſſions as are veſted in 
him by any other Act. (Quære.) And there. 

fore theſe Lands, being given to him by an- 

other Special Act of Parliament, are not diſ- 
charged of Tithes. See 1 Cro. Parkins and 
Hind's Caſe ; and 2 Cro. Cornwallis and Spur- 

lings Caſe. : 


Privilege And note; a Privilege is ſaid to be an Ex 
quid. emption derived from the ſupream Autho- 


rity, upon good Conſideration, and refers 
ſometimes to Perſons, and ſometimes to 

Places. And although by the Stat. 2 E.6. 

c.13. None are to pay Tithes for Lands 
privileged, or lawfully diſcharged from the 

Payment thereof ; yet it. is ſaid ſuch Privi- 

leges are merely Perſonal, and do not ex- 

empt ſuch Lands from the Payment of 

Tithes, longer than they are in the Hands 

olf privileged Perſons. See Rep. Canon. 436. 
Where a Mo- But although ſuch Privilege of being 
naftery was diſcharged of Tithes, or other Preſcrip- 
* tion de non Decimando, when annex 'd to a 
Spiritual Corporation, will periſh by a Dil- 

ſolution of ſuch Corporation, and the com- 

ing of the Lands to Lay Hands, without the 

Aid of direct Words in an Act of Parlia- 

| ment, for continuing of ſuch Privilege in 
9 S Lay Hands, as before is ſhewn: Yet upon 
e mz A a favourable Conſtruction of the Stat. 31 
mel, &. H. 8. Preſcription is of that Force, that 
| where any of the Lands belonging to Mo- 
naſteries, Cc. which were diffolved, by that 


Statute, were in ſuch Pariſhes, whoſe one: 
ches 


— 


Diſcharge of 
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ches were appropriated to any of the ſaid 
Monaſteries, ſo that the Monaſtery was 
ſeized of the ſaid Lands and Rectory ſimul 
& ſemel, Time out of Mind, and paid no 
Tithes within the Memory of Man, for the 
Lands, ſuch Lands ſhall be diſcharged of 


Tithes, by Reaſon of ſuch perpetual Unity Unity of Poſ- 


of Poſſeſſion, as has been divers Times ad- { 

judged. See 2 Co. 47, 48. 4 Leon. 47, Sc. | 
However, if in this Caſe of Unity of Poſ- | 

ſeſſion, the Farmers of the Demeſns had 

paid Tithes, c. to the Abbot, Se. wen 

ſuch Lands were uſed or occupied by their | 

Tenants or Farmers, either at Will, or for 

Years or Life, there the Intendment of the 

Law, notwithſtanding ſuch Unity of Poſ- | 

ſeſſion, (which ought to be uninterrupted 7; ;. Hm 

Time out of Mind) will not hold Place. out of Mind, 


See 74 12. Ny | 
And therefore if an Abbot had made a 
Leaſe for Years of ſuch Lands, but a Year 
before the Diſſolution, although that the 
Leaſe was made void by the Statute, yet and without 
this Leaſe ſhall deſtroy the Unity of Poſ- {"terr#ption, 
ſeſſion, ſo that it may not be pleaded in Diſ- 
charge of the Tithes ; but it is admitted, 
That it would have been otherwiſe, if there 
had been an abſolute Nullity of the Leaſe 
ab initio, without a conſequent Statute to 
make it void ; per Cur. 2 Bulſtr. 67. For there 
was no Interruption. Ty | 
And in a like Caſe, Popham ſaid, That a Unity in E- 


Unity in Eſtate, and not in Occupation of ſtate, and not 
the Land and Rectory, at the Day of the * Oben, 


Tithes within the Statute : 


Dilution, * the Abbot, &c. is not any Parte. 
le 5 
No 
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No, not tho' the Land was in Leaſe but th 

for one Year at the Time of the Diſſolution, 

and altho there had been an Unity of Po. 

ſeſſion Time out out of Mind, c. until the 

laſt Year, or other ſhort Time, before the 
Diſſolution. See * * _ 3 _ 584. 

And accordingly, when the was, 

ge That an 5 rung de his Predeceſſors had 
Leaſe, and been ſeized of a Rectory, and of Lands 
_— diſcharg- within the ſame Pariſh, Time out of Mind, 
. E5c. until the 26. Year of H. 8. at which 

Time the Abbot made a Leaſe of the Lands BW Hay 
for ſixty Years, and thereby demiſed all for: 
Tithes, renewing, ariſing, &c. upon the Ml Diſt 
ſaid Lands, viz. Hay, Corn, Ec. reddends i pay: 
ptrimit certain Corn Rent; and by the been. 
ſame Indenture, it was covenanted, That Ar 
the Leſſee ſhall not ſer forth the 'Tithes of Time 
the Hay and Corn to the Leſſor, and his BM ligior 
Succeſſors, but that the Leſſee, his Execu- WM and r 
tors and Aſſignes, ſhall ſet forth the Tithe BN Leaſe 


of Wool and Lamb to the Leſſor, Ec. and tion o 

ſmall Tithes to the Vicar; and afterwards in WM hinſe 

31 H. 8. the ſaid Abby was diſſolved, and nent 

in the ſame Year the Statute was made, WW C:ke a 

which Enacts, That the Purchaſſer, (of the Wer. | 

King) ſhall bold it diſcharged in the ſame WM. an 

Manner as it was in the Hands of the Abbits, And 

Sc. | 0 | before 

3 In this Caſe it was adjudged, (when the Ned, ane 
» Diſ-barge- Lands and the Tithes had ſeveral Proprie- Mir the! 


tors,) That this Unity of Poſſeſſion joined with 
the other Circumſtances, ſhall nor diſcharge 
the Lands from the Payment of Tithes: Land i. 
For Firſt, there is a Demiſe of the Lands, I. 
and of the Tithes alſo, which argues, yy 
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they were due and payable in themſelves. 
Secondly, Here is a Proviſion for the Pay- 
ment of other Tithes, Thirdly, Here is a 


Covenant, That the Tithes leaſed ſhall not E 
be ſet forth: And, Fourthly, It is found, x 1 


84. That Lamb and Wool were paid in Kind, 1 
vas, and a Payment of Part of the Tithes is a = 
had WW Scizin of all. From whence it follows, K 
nds That the Lands had never been diſcharged il 


by any Real Compoſition ; and ſo conſe- 
quently that, tho' the Tithes of Corn and 
Hay were not paid during the Unity, yet 
for that they were paid ſometime before the 


the ll Diſſolution, therefore of Right they were 

end, payable. See 2 Cro. 452. Dobitoft v. Cur- - 

the been. N N | 
That And ſo it is, If Tithes were not paid 55, be 6 
es of Time out of Mind, by any Houſe of Re- Leaſe expired 
his ligion, and they leaſed the Land for Years, fre the Diſ- 


and received Tithes of the Leſſee, and the Tin 

ithe WY Leaſe expired two Years before the Diſſolu- 

and i tion of the ſame Houſe : Tis ſaid, the King 

ds in himſelf ſhall not be diſcharged of the Pay- 

and ment of Tithes by the ſaid Stat. 31 H. 8. by 

nade, Me and Halm/ley againſt Warburton and Fo- 

f the er. See Priddle and Napper's Caſe, 2 Co. 

ſame . and 2 Brownlo. 26. | | | 

bbots, And ſo if the Farmers have paid Tithes Pa and Iſſus. 
before the Statute, the ſame may be plead- | 


n the Ned, and Iſſue may be taken thereupon ; but 
oprie- if the Lands were always occupied by the 
| with Abbot, or demiſed over, and no Tithes paid 
harge thereof before the ſaid Statute, there the 
ithes: Land is diſcharged from the Payment of 


Ties. See 2 Co. 48. 11 Co. 14. Hob. 298. 
| Alſo 


1 
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A general A. Alſo if Land, that was diſcharged by Unity 
legation of of Poſſeſſion, came tothe King by 31 H. 8. then 
ws ra 1 dy Force of the Branch of Diſcharge therein 
pr eng (which ſee hereafter) a general Allepation, 
That ſuch Prior held the Land at the Time 
of the Diſſolution of the Priory, diſcharged 
of the Payment of Tithes, without ſhewing 
how, is ſufficient. See 2 Co. 48. and Moy 
420. S. C. WY Pop I 
And yet it has been held, That if a Ini 
of Poſſeſſion by way of Diſcharge, be alledg- 
ed generally, without ſhewing how, or add- 
ing that it was perpetual, it is not ſufficient. 
See Hob. 298. 11 Cv. 14. by Gawdy againſt 
Popham and Fenner. See alſo Moor 420. 
But in Pri4d/e and Napper's Caſe, 11 0. 
14. It was asked, What if an Appropriation 


Den ibe Point was made in the Times of Ed. 4. H. 6. H 


TO 5. H. 4. R. 2. Ed. 3. Oc. and yet in Lav 
within Time of Memory, and an Unity had 
continued from the Time ofthe Appropriation 
until the Diſſolution, and Tithes were never 
paid by the Abbots, c. or their Farmers, 
ſhould not the Statute extend to theſe Caſes? 
And it was anſwered, No, upon the Point 
of Unity ; for if he will have Aid of the Ad 
of 31 H. 8. the Unity, as hath been faid, 
| muſt be perpetual. | ; 

Proſcrittion as And yet in ſuch Caſe, there may be al. 
41 Common ledged the Branch of the ſaid Act of 31 H.. 

; concerning the Diſcharge of Payment 
Tithes, Oc. vis. That the Abbots, . 
Time out of Mind, c. until the Diſſolu- 
tion, have held the Lands diſcharged of 
Tithes, and ſo preſcribe in non * 


6 


£ 
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7 do (as he well may) as at the Common | 
Law, and give ſuch Evidence that may 
prove it; and by this Means, if in Truth the 
Lands are Diſcharged, he hath ſufficient Re- 
medy to relieve himſelf. But if the Abby 
or Priory were founded within Time of 
Memory, i. e. ſince 1 R. 1. there he cannot 
preſcribe at all. See 11. Co. 14. Priddle and 
Napper. See alſo 2 Keb. 459. Engliſh and 
8 | - 
755 when Unity of Poſſeſſion, Time out Defendant | 
of Mind, Cc. was ſuggeſted, in Order to ob- f the 
tain a Prohibition to ſtay a Suit in the Spi- __ but. 
ritual Court for Tithes, the Defendant plead- e _ 
ed, That the Abby to which, c. (was founded 
5 Ed. 1. (which is within the Time of Me- 
mory) and confeſs'd the Unity from the 
Time of the Foundation; and per Curiam, 
this is a good Plea in Bar to avoid the Uni- 
ty, and that it was not needful to traverſe _ 
the Preſcription ; for the ſhewing the Foun- 
dation of the Abby to be after Time of Me- 
mory, is a ſufficient Confeſſing and avoid- 
ng of the Unity. 5 . 
But if the Defandant encounter the Sug- Preſcription 
e AQ ll Kgeſtion of perpetual Unity, and will ſhew, that Traverſable. 
ſaid, che Demeaſus before the Stat. and in the Time 
ofche Abby, were in the Hands of Farmers, 
be al- . there he ought to traverſe the Preſcrip- / 
H. 8. ton: For altho' the Poſſeſſion was charge- 
nt of ble in other Hands; yet as to the Fee-Sim- 
See. ple, which is in the Abbot, it is a Diſcharge 
ſſſolu- n Right. See Telv. 3 1. where the Defend- 
d of ent traverſed the Unity at the Time of the 
mm- Diſſolution ; and thereupon the Plaintiff De- 
4 iy Purring, Fenner and Clench Juſtices (the 
| R 0. 
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others being abſent) held the Traverſe'to be 


rription, good: But if the Diſcharge had been plead- t 
= 2 the 80 generally by Preſcription, and not by | 
Unity. Reaſon of Unity, then the Preſcription ought p 

to have been anſwered, and not the Unity : 1 
And it was ſaid, That Trin. 34. Elix. be- P 
tween Calmady and Mytber, it was ſo ruled; ſu 
but it ſeems the Principal Caſe was adjourn- bo 
ed. See 3 Cro. 584. Button v. Long. in 
The Union % Neither will a Preſcription de non Solven- Ye 
be juſt, &c. do, in the Caſe of Unity, avail any thing, if ſel 
Vide infra. the Union was not juſt; for if the Abbots, 31 


Sc. have held by Abuſe and Wrong, Time WWF Al 
out of Mind, &. the ſame is no Unity with- Th 
in the Statute. See 11 C. 14 5. Moor 46. WM bo! 
and ſo it is, if the Abbot, c. did hold the cha 


Lands and the Tithes in ſeveral Rights. tha 

And therefore where the Caſe was, That but 

| Land and an Abbot had a Manor within the Pariſh of chat 
: Tithes held in P. and a Compoſition was made betwixt the law! 
% ſeceral Rights Parſon of D. and the ſaid Abbot, That the WI ver 
# Parſon ſhould have yearly certain Loads of Wl penc 
$ Wood out of thirty Acres of the ſaid Manor, in bj 
wh for, and in Recompence of, all the Tithes of WM the 3 
$ Wood there, and afterwards the Parſonage ſona 
j was appropriated to the ſaid Abbot ; and rene? 
4 then the Houſe was diſſolved, and the Ma a be 
nor granted to one, and the Rectory to ano- ſo it! 

ther. It was there holden, That the Por- Al 

tion of Tithes was revived; for he had them, Was, 
(i. e. the Manor and the Tithes) in feveral bere 
Rights: And in that Caſe, Marwood, Ch. Mano 

Where Unity is Baron, and Perriam Juſt. to whom the and 0 

no Diſcharge. Caſe depending in Chancery was referred, this C 
concerning the Diſcharge of Tithes by Uni- beld, 


| ty of : Poſſeſſion, delivered their o_ that 
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That ſuch an Unity is no Diſcharge within 
the ſaid Statute. See 1 Leon. 33. 

So where an Abbot had a Parſonage ap- Where Tithes 
propriate in D. which was diſcharged of were ſ«/pend- 
Tithes, and afterwards the Abbot purchaſed * K 
Part of the Lands, ſq that che Tithes were 
ſuſpended during the Poſſeſſion of the Ab- 
bot; but after that the Abby was ſurrendred 
into the Hands of the King in the thirtieth 
Year of H. 8. and afterwards the ſame Poſ- 
ſeſhon was given to the King by the Star. 

31 H. 8. as they were in the Hands of the 
Abbot: The Opinion of Mr. Plouden was, 
That the Lands, ſo purchaſed by the Ab- 
bot before the Surrender, were not diſ- 
charged of Tithes by the ſaid Statute. For 
that no Lands are diſcharged by the Statute, 
but ſuch Lands (only) as, were lawfully diſ- 
charged in Right by Compoſition, or other 
lawful Means; and the Lands in this Caſe 
vere not diſcharged in Right, but only ſuſ- 
pended during = Poſſeſſion of the Abbot 
in bis own Hands; and ſo he ſaid it is when 
the Land is purchaſed by. one, and the Par- 
ſonage by another, the Right of Tithes is 
renewed, and the Lands are to be charged 
as before the Purchaſe of the Abbot: And 
ſoit had been adjudged. See Godbolt pa, 1. 

Alſo when upon a Prohibition the Surmiſe 
was, That the Land out of which the Tithes avg 
vere demanded, was Copyhold, Parcel of a eee. of 
Manor of which a Prior was ſeized in Fee, Tiibesef Cen- 
and was alſo Parſon imparſonee, and that by bolds. 
this Union the Tithes were Extinct, it was 
held, that the Surmiſe was not good: For 
that the Luion was no Diſcharge of the Tubes 


254 OY 
_— * 


. 


_ — 
3 n 
. 


— OI — 


* 
* "wn 8 
r 1 


r 


n 


— — — — > _ — 2 2 2 2 
FAE — Fo — 


. 
SF . . s 5 
P 


- — 
——— — 1 


E 
* 
. 


2 


R 2 


Original 


Ratioeſ Non- ſons ſo poſſeſs'd, were diſcharged from the 


— 


. 
A — 4. a 
£ 8 ag” * — = —_—_ nn = 
D— 1 _ go 2 ow 

— . —— = — - — Io 2 * W 2 —— — — — 2 
n * . 5 — — 
— - ＋ * 7 — : — —̃ñ 

2 8 n : b — 
— * — ä —1 þ — &- ww : . Ea — — _ 


— > — 
—___— 


22 
— . — _ — * — —_ Fe 
\ © —_—— 
: 8 * — n 2 
. * c 4 = * 
* — Fe F = — 
—_ —_— 5 — — * " . > . _ > 
— x 2 2 — — —— 
a : . — . 7 Ina — f rn 
5 — A £ 8 4 2 Wm * — — a — * « * — — — —— — _—_ 
83 x 8 . * — WIS , 3 — 7 — p — 2 — — — — a — 3 
3% — % — IN - . * — >] * "”* . In . — _ * — 1 
9 . Mz CSS - - bony — — 7 2 C 2 ＋ = Y ——e” — - N — — 
- — > 9 . 0 -Y ya - - 8 * k 
> <a. 7 — 2 - — e oy 2 — * 4 ES — — —— a 77 RED * 
by — 0 ar - . . 2 a — - - * = — — — 
* — 2 . ws . — — . — W — oy — — 
g i» = -_ — 
L as * R A * —— 92 Mie... 
* n 
» 
. - 


— 1 
82 % N 
0 - * *S- 4.5 . — 
5 * 2 = 
. pn — IDX — 2 — — _ * . E. " — ys 
C . C 3 2 7 


Diſcharge. 


* 
— ca 
— 

© — 


— 
— 3 
—— 
2 
-  _— 
2 == 
— 
— 


Contra ſinre But now, ſince the ſaid Statute 31 H. 8. 


244 The Law of Tithes, &c. 
| of the Copyholders. See ' Bruncker's Caſe, 
Moor 219. Rep. Canon. 399. And fo Popham 

held in Benton and Trof's Caſe, Moor 528. 

Originally this Univ was, where an Ab- 
Unions. bot, Prior, Sc. Time out of Mind, had been 

ſeized of Lands in themſelves, and alſo of 

the Rectory of the Pariſh where ſuch'Lands 

did lie; ſo that the Luity of the Parſonage 

to which the Tithes were payable, and of 

the Lands which ſhould pay the Tithes, ei- 
ther by Appropriation, or otherwiſe ; and 
ſo that both the Parſonage and Lands were 
both in the Hands of the ſame Religious 
Perſons: this was ealled a Unity of Poſſeſ- 
fion, and was, as aforeſaid, a Diſcharge from 
the Payment of Tithes, becauſe the fame Per- 
ſons that had the Lands,having alſotheParſon- 
age, they could not pay Tithes to themſelves. 
But note; tho* by ſuch Union the Per- 


Payment. — — of Tithes, yet the Lands were not 
| abſoluteh diſcharged of the Tithes'; for up- 
on any Diſunion that might happen, the 
Payment of Tithes again revived; ſo that 
No abſolute the Union only ſuſpended the Payment, but 
was no abſolute Diſcharge of the Tithes 
themſelves ; and therefore ſuch nion is not 
to be pleaded as a Diſcharge from Tithes, 
but only as a Diſcharge from the Payment 

of Tithes. See Hob. 44. and 299. 
Before Stat. And ſuch Unity had been often reſolved 
31 H. 8. to be a good Diſcharge from the Payment 
of Tithes before the Statute 3x H. 8. See 

2 Iuſt. 955. Moor 46, 47: Cro. Fac..608. 


that Statate. ſuch a Unity of Poſſeſſion of Lands in the 


ſaid 
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2 ſaid Religious Houſes and Perſons, ſhall be 
5 an abſolute Diſcharge of Tithes to the King's 
N Patentee, c. for ſuch Lands as came to 
the Crown by that Statute. 3 
* But then the Union upon the faid Sta- 9% e, £5 
oy tute muſt appear to have had theſe Four uon on the 
1 Qualities, v/z. It muſt have been Fuſta, Statute. 
Libera, Æqualis & Perpetua, as we have be- 
8. fore in part newn. | 
: It muſt have been Tuſta, 7. e. claimed by 1. Juſta, 
1 Right, and good and lawful Title, and not 
p by Diſſeiſin, or other Tortious, unjuſt, or 
* unlawful Acts; for ſuch an Union would 
. not have been a good Diſcharge within the 
: Statute. Vide ante. F 
45 lt muſt have been Aqualis, i. e. There 2. Fqualis, 
al? muſt have been a Fee-Simple both in the be. 
i Lands and in the Tithes, as well of the 
ack Lands upon which the Tithes are, as of 
3 the Parſonage, or Rectory: For if thoſe Re- 
= ligious Perſons had held but by Leaſe, that 
- had not been ſuch a Unity as the Statute 
— intended. | | 7 | 
hat It muſt have been Libera, 7. e, Free from 3: Libera, 
hs the Payment of any Tithes in any Manner; 0 


5 for if the Abbots, c. or their Farmers, or 
; their Tenants at Will or Years, had paid 


hes any manner of Tithes before the Diſſoluti- 
nt on, it may be alledged as a ſufficient Bar 


to avoid the Unity, pleaded in Diſcharge of 
ted Tithes. | | | 


ge Mind, That ſuch Religious Houſes were en- 

cheap dowed, and ſuch Religious Perſons muſt 

1.8. de had in their Hands both the ReQory, 
| %, tu ET var 10508 
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It muſt have been. Perpetua, Time out of 4. perpetua. 
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and the Lands united perpetually, and 
without Interruption, before the Memory 
of Man, or (as it ſeems, according ta the 
Rule of the Common Law) before the iſt 
Year of R. 1. diſcharged of Tithes. See 
Hob. 300. 11 Cv. 44. b. 14. B. For if by any 

Records, or antient Deeds, or other Legal 
Evidence, it can be made to appear, That 
either the Lands, or the Rectory came to 
the Abby ſince the ſaid firſt Year of R. 1. 
ſuch Union, cannot be ſaid perpetual. See 
Hob. 298, 306, 311, Moor 46, 47. 528. Dyer 
| 349. Cro. 24 „ 

Diſcharee oy And yet, if it be an antient Appropriati- 
Preſcription, on, as in the Time of Ed. 4. or before, al- 
&e. tho* the Lands cannot be diſcharged of 
Tithes upon the Score of a perpetual: Uni- 
ty, by 31 H. 8. yet they may be diſcharged 
from the Payment of Tithes, by way of Pre- 
{cription, if in Truth the Lands have been 
ſince that Time diſcharged from the Pay- 

ment of Titles. ' * 45 3 
Unity net fer- Alſo it appears, oor at the 'Common 
petual, the Law, there might have been an Unity f 
eee Poſſeſſion different from the. former, and 
n Which ſhall likewiſe. Diſcharge from tbe 
Payment of Tithes, but ſuch Diſcharge i- 
only pro tempore, and therefore, tho! it be 
an Unity of Poſſeſſion, yet it is not a perpe- 

tual Unity in the Senſe aforeſaid. 
As, if a Parſon of a Church purchaſes a 
Manor within his Pariſh, by, this Purchaſe, 
and the Unity of Poſſeſſion thereupon, the 
Manor which before was Tithable, is bo- 
become non Decimabilis, becatiſe the Parſon 
cannot pay Tithes to himſelf; but — 
makes 


AI? > © © 
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makes a Leaſe of his Parſonage and Recto- 
ry to a Stranger, the Parſon himſelf ſhall 


| Tithes of his Manor to his Leſſee; and 
ſo if the Parſon makes a Feoffment of his 
Manor, the Feoffee ſhall pay Tithes to the 


Parſon. Dier 43. Rep. Canon. 455. 

So that to make a Preſcription, it is not 
only neceſſary to ſuppoſe a Bull or Grant, 
or a Modus, or Real Compoſition, but alſo 


a Unity of Poſſeſſion properly ſo called. i. e. 


[uſa Aqualis, Libera & Perpetua ; as be- 
ore is ſhewn. ; CE 
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CHAk Ws 


Of the ſeveral Statutes for difſol- 
Bred gr - Oi 2 veſting 
their Lands in the King, = 
what Lands are diſcharged 
from Tithes by theſe Ads re. 
prongs viz. 27 H. 8. c. 28. 
of -the leſſer Monaſteries; 31 
H. 8. c. 13. of the greater M 
naſteries; 32 H. 8. c. 24. of 
the Hoſpitals of St. John of 
Jeruſalem; 37 H. 8. c. 4 and 

I Ed. 6. c. 14. of College and 
Chantery Lands, &Cc. And alſo 

2 & 3 Ed. 6. c. 13. as to Bar. 
ren Lands improved, Derelidt 
Lands, Fenn) Lands, Thor 

ney Lands, &c. 


A Recapitula- IN the former Chapter we have mentio- 


tion of the 
former Chap- 
ter of Lands 
diſcharged at 


Common Law. 


ned ſeveral Species of Lands to have been 
diſcharged of Tithes by the Common Lau, 
by Reaſon of ſome Accident or Quality, 
annext to, or inherent in them. Such as 
Antient Demeſne Lands, Barren Lands, Fo- 
reſt Lands, Derelict Lands, Extraparochial 


* 


The Law of Tithes, &c. 
Lands, Cc. For all theſe (except Barren 
Lands) never came under Eccleſiaſtical — 
riſdiction; and conſequently (and for other 
Reaſons before mentioned) were not origi- 
nally ſubject to the Payment of Tithes. 

We have likewiſe ſnewn, That whatever 
Lands ot exempted by the Common Law) 
as were formerly in the Hands or Poſſeſſion 
of any of thoſe Orders, who claimed to be 
privileged from the Payment of Tithes, ei- 
ther by the Pape's Bull, or by any Eccle- 
ſiaſtick Canon, or Conſtitution (as the Ci/- 
tertians, Templars, Hoſpitalers and Præmon- 
ſratenſes) or were otherwiſe exempted by 
Reaſon of any Real Compoſition, or perpetual 
Unity of Poſſeſſion, Ec. cannot now claim 
any Benefit from ſuch Privileges or Exemp- 
tions, but only as they are ſupported by 
Cuſtom or Preſcription, or have been al- 
lowed by particular Acts of Parliament. 

And as to Exemptions or Diſcharges, by 
Reaſon of Cuſtom or Preſcription, Real 
Compoſitions, and Unities of Poſſeſſion, we 
have therein ſomewhat largely diſcourſed, 
and ſhewn the Nature, Qualifications and 
Incidents of each reſpectively. It remains 
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Q. 


No other now 
privileged, but 

by Preſcription 
or Act of Par- 
liament. 
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What Lands 
Were di ſi bar- 


herefore as the Subject Matter of this pre- ged by Att of | 


ent Chapter, To ſhew what Lands have 
deen diſcharged of Tithes by Acts of Parlia- 
nent and how and in what Manner they are ſo 
lichanged.;. .. 

Now the Lands ſo diſcharged were princi- 
ally ſuch as belonged to the ſeveral diſſolved 
ibbies, Priories, Monaſteries, Nunneries, 

launteries, Colleges, or Free Chapels, and 


Parliament. 


other 
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charged of Tithes, and ſome Lands (x 
- Diſcharge, as hereafter will appear. 


WhatStatutes 
diſcharged 
Tithes. 


31 H. 8. c. 13. Stat. 32 H. 8. c. 24. Stat. 3. 


Stat. 2) H. 8. 
c. 28. 
Raſtall, 
Stat. 267. b. 
268, 4. 


© his Majeſty ſhall have and enjoy to y 


The Law of Tithes, &c. 
other (Religious) Houſes, Orders and 80. 
cieties. [ale e, 

But note; all ſuch Lands are not diſ. 


Barren Lands, Gc.) have only a Temporary 


Now the Statutes which diffolved Abbies 
Priories, Monaſteries, E9c. and veſted their 
Lands in the Crown, Sc. are generally ſaid 
to be Five, viz. Stat. 27 H. 8. c. 28. Stat, 


H. 8. c. 74. and Stat. 1 Ed. 6. c. 14. Al 
which do generally provide, That the Land; 
of the Abbies, Priories, Ec. thereby diſſe 
ved, ſhould be in the King, in as large and 
ample Manner as the Abbots, &c. then held 
the ſame, in Right of their Houſes ; which 
one would think from a natural Conſtruc- 
tion would infer, That wherever the Land ll; 1 
were freed or diſcharged from Tithes, in 
the Hands of the Abbot, Ec. 2 fortiori the 
ought to be ſo diſcharged in the Hands 0 
the Crown, and from the Words of tit 
Stat. 27 H. 8. this ſeems clearly to har 
been the Senſe and Intention of the Lav- 
Makers, though our Law-Expoſitors har 
ſince been of a different Opinion. I ful 


. 
therefore give the Reader the very Wo Bia 
of the ſaid reſpective Statutes, as far as te. Vea: 
relate to the Subject of this Chapter, wi have 
the ſeveral Caſes which have been adjudgl: Ya 


thereupon; and refer both to all inperit 
udgements. 


The ſaid Stat. 20 H.8. Ena&s, « Th 
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and his Heirs for ever, all and ſingular ſfach 
* Monaſteries, Priories, and other Religious 
* Houſes of Monks, Canons and Nuns, of 
* what Kinds of Diverſities of Habits, Rules, 
* or Orders ſoever they be called or named, 
* which have not in Lands, Tenements, 
© Rents, Tithes, Portions, and other Here- 
© ditaments, above the clear yearly Value 
* of 200 J. and in like Manner ſhall have 
and enjoy all the Sites and Circuits of 
every ſuch Religious Houſes, and all and 
ſingular the Manors, Granges, Meſes, 
* Lands, Tenements, Rents, Reverſions, Ser- 
* vices, Tithes, Penſions, Churches, Chapels, 
* Advowſons, Patronages, Annuities, Rights, 
* Conditions and other Hereditaments apper- 
© taining or belonging to every ſuch Mona- 
* ſtery, Priory or Religious Houſe, not 
© having as aforeſaid, above the ſaid clear 
© yearly Value of 200 J. In as large and am- 
ple Manner, as the Abbots, Priors, Abbeſſes 
and other Governours of ſuch Monaſteries, 
* Priories and other Religious Houſes now have, 
or oulght to have the ſame in Right of their 
© Hoſes. And that alſo his Highneſs ſhall 
* have to him and to his Heirs, all and ſin- 
© gular, ſuch Monaſteries, Abbies, and Pri- 
* ories, Which at any Time, within one 
* Year next before the making of this Act, 
© have been given and granted to his Majeſty 
* by any Abbot, Prior, Abbeſs, or Prioreſs, 
under their Covent, Seal or that other- 
" wiſe have been ſuppreſſed or diffolved, 
and all and ſingular the Manors, Lands, 
' Tenements, Reverſions, Tithes, Penſions, 
* Portions, Churches, Chapels, „ 
8 atro- 


We 


Statute. 


_ © Pleaſure of Almighty 
„Honour and Profit of the Realm. 
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£ Patronages, Rights, Entries, Conditions, 
c and all other Intereſts and Hereditament 
c to the ſame Monaſteries, Abbies and Pri. 
© ories, or to any of them appertaining or 
c belonging, to have and to hold, all and 
© ſingular the Premiſſes, with all their 


Rights, Profits, Juriſdictions and Com- 


6 modities unto the King's Majeſty, and his 
< Heirs and Aſſignes for ever, to do and uſe 
© therewith his and their own Wills, to the 
God, and to the 


And further Enacted, That all and e- 
very Perſon and Perſons, and Bodies Po- 


-© litick, which now have, or hereafter hal 
have any Letters Patents of the King 


< Highneſs of any of the Scites, Cir- 


'© cuits, Manors, Lands, Tenements, Rever- 


© ſions, Services, Tithes, Penſions, Portions, 
© Churches, Chapels, Advowſons, Patro- 
nages, Tithes, Entries, Conditions, Inte- 
reſts, or other Hereditaments, which 
appertained to any Monaſteries, Abbies ot 
Priories heretofore * given or granted to the 
King's Highneſs, or otherwiſe ſuppreſſed 
or diſſolved, or which appertaineth to any 
of the Monaſteries, Abbies, Priories, 0 
other Religious Houſes that ſhall be {up 
preſſed or diſſolved by the Authority f 
the Act, ſhall have and enjoy the faid 
Scites, Circuits, Manors, Lands, Tene- 
ments, Rents, Reverſions, Services, Titles 
Penſions, Portions, Churches, Chapels, Ad- 


_ © yowſons, Patronages, Tithes, Entries, Con- 


© ditions, Intereſts, and all other Hered:- 


© taments contained and expreſſed in their 
1 Letter 


252 The Law of Tithes, &. 4 


ner as 
reſoly 
Cro. C 
Privil 
diſcha 
geucra 
the A. 
over t 
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other 
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Letters Patents now being thereof made, EE 
© and” to be contained and ſpecified in any 
Letters Patents hereafter to be made, ac- 
« cording to the Tenor, Purport, and Ef- 
« fect of any ſuch Letters Patents. See the 
Alt at large. e . 

By the expreſs Words of this Statute, 
not only all the Manors, Granges, Lands 
and Tenements, but alſo all the Tithes, Pen- 
fons, and Portions of ſuch Monaſteries , 
&c. as were not above the yearly Value of 
2001. are -_ to the Crown in as large 
and ample Manner as the Abbots, c. had 
or ought to have the ſame in Right of their 
Houſes. And by the next ſubſequent Clauſe, 
the King's Patentee is to have not only the 
Manors, Lands and Tenements, but alſo 
the Tithes, Penſions, Portions, and all other 
Intereſts, according to the Purport and Ef- 
tet of the Grant. | 

But notwithſtanding the Extenſiveneſs of 
the Words in this Act, That the King ſhould 
have thoſe Lands in as large and ample Man- 
ner as the Abbots, Priors, Oc. yet it was 
reſolved in the Caſe of Sydoun and Holme. 
Cro. Car. 424. and 1 Jon. 370, 373. That ſuch 
Privilege as the Abbots, &c. had of bein 
diſcharged of Tithes, was not preſerved by theſe | 
general Words. So, great an Influence had 
the Authority of the Clergy at that Time 
over the Judges of our Law, as to induce 
a Judgment contrary to the expreſs Words, 
a well as the Spirit and Intent of that Act 
of Parliament; and the like Motive, or ſome 
other Principle reſtrictive of the King's and 
Subjects Rights, hath alſo induced ſome 

| | later 
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Watſon, p. 
317. 


Probibition. 


Compoſition 
Real. 


later Judges to be of the like Opinion. See * 


withſtanding the ſaid Statutes 27 E 31 H8, 


x 
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1 Sid. 320. 1 Lev. 185. 2 Keb. 28, 175, 472, 
And to the ſame Purpoſe we find a late 
Author (a Clergyman) arguing, that not- 


Sc. No Diſcharge of Tithes (I ſuppoſe he to h 
means in the Hands of a Layman) is now who 
good, by the Aid of the ſaid Statutes, nei. in ſc 
ther by Privilege nor by Preſcription, nor Bar 
by Real Compoſition. To prove which, he that 


cites the ſaid Caſe: of Sydown and Hon, a La 
which I conceive does not clearly -warrant WF Diſc! 
his Opinion. | | deli becat 
In a Prohibition a Surmiſe was, 'That a ved | 
Prior of a Priory diſſolved by the ſaid Stat. WW Real. 
27 HF. 8. held the Lands (for which the ur 
Tithes were demanded) diſcharged ther (N) 
from, Time out of Mind, for himſelf, hu they 
Fermors and Tenants for Life or Lem (g) 
Two Points are moved. Hirt, Whether the on, 
Prior's Preſcription in non Decimando Ws tion, 
determined by the Diſſolution of the Priory, WW O5. 
or ſtill remained to the King, without the But 
Aid of the Statutes 2) H. 8. 69 31 H ilcreral 
c. 13. And to this Point it was argued: ¶ Groun 
That in Regard the Land had been di: ey muc 
charged in the Hands of Spiritual Perſons their 5; 
Time out of Mind, who were admitted u Chur, 
be capable of ſuch Diſcharge, it may h local 
well intended to have been originally io) oral, | 
Compoſition Real; and then it ſhall ot 2 
with the Land, as 8 E. 4. 14. and F. N. ore ra 
41. where it is ſaid, That a Lay Perſon 0 Without 
hold Lands diſcharged of Tithes by Com BWtoſe G 
poſition, and thereon have a Prohibition But,: 
and much more a Spiritual or Mixt Perſu as upc 


2 ( 
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— 

See (as the King) and then it ſhall go with the 

2. Land; and it was alſo ſaid, That ſuch Pre- 

late i ſcription de non Decimando being fix d in a p, eſiptin 
10t- Spiritual Perſon, by the Diſſolution, came de non Deci- 
L8, o the King, being Perſona mixta, and fo mando. 


to his Patentee. And of this Opinion, in the 
whole, ſeemed Croke, Ch. Juſt. and though 
in ſome Particulars, Brampfton, fones and 


nor WW Bartley held the contrary, yet they 

, be that ſuch Compoſition Real, in the Caſe of 
(om, BY a Layman, if it may appear, ſhall be a good 
rant WW Diſcharge, and ſhall go with the Land. But 


becauſe a Spiritual Perſon may be diſchar- 
ged by Grant, as well as by Compoſition 
Real, it ſhall be intended in Favour of the 


| the BN Ciurcb, to be by the moſt general Courſe. 

nere- (.) 1. e. by a Grant of Privilege (which 

his Wi they ſaid was only a Perſonal Diſcharge, 
() and determines” with the Corpora- 


tion, (J) and not by any Real Compoſi- 
tion, unleſs it could be ſhewed, (O:) See 


107); i Cro. 422. 1 For. 368. 1 Roll. Abr. 654. 

t the But the Reader may obſerve from the 
HA everal Queries in this Caſe, That the 
|: Cound and Foundation of this Caſe is ve- 

1 di- Wir; much ſuſpected, and the Court ſtretched 
rſond their Judgment too far in Favour of Mother 
ed u bunch, elſe they could never have conceived 
ay de local Grant of Privileges to be only Per- 
ſo N onal, nor have imagined ſuch a rant, and 
ll e ot a Rea! Compoſition, the later being 
N. 3 ore rational to be preſumed, than a Grant, 
n 101) vithout any Conſideration, (for ſo are all 
Com boſe Grants ſuppos'd to be.) FE, 
dition Bur, as is before obſerved, Croke, Ch. Juſt. 
Perio gras upon better Reaſons induced to be of 


a dif- 


ow 


Diſcharge by different Opinion. And in a like Caſe, 


Grant, &c- 


Non-Charge 
by P reſ-rip- 
tioꝝ. 


Spiritual Perſons, they were able to miniſter 


Note. 


the Diſſolution, the Land had been diſchar. 


not by Reaſon of any Privilege, which di 
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Dodderidge ſaid, That if it be alledged, that 
the Abbey was founded before Time of Me. 
mory, and that from the Foundation, unti 


ged of Tithes, this had been good. To which 
Coke agreed. 1 Roll. Rep. 54. Dr. Leyfielis 
Caſe. And though Hobart admits, That a 
Diſcharge by Compoſition, Bull, Canon or 
Order, were but Perſonal, and died with the 
Body, without the Aid of a Statute to ſup- 
port them, (which implies that the ſaid Ad 
continued the Diſcharge in the Hands of 
the King, Sc.) Yet he further held, That 
a Diſcharge by Preſcription is of another 
Nature. For having been always (as a Pre. 
ſcription preſumes) in ſpiritual Hands, the 
Law will adjudge, That it was never char- 
ged with Tithes, or as the pleading is, 
Quod ſemper, &c. immunis erat a Solutions De. 
cimarum, i. e. negative non privative, always 
uncharged not diſchargead. 
And the Reaſon hereof was, that being 


to themſelves Spiritual Rights, and there 
fore performing Officium, they might vel 
retain Beneficium, and ſo this Non-charyg: 
ſtanding upon Preſcription, was -inherent it 
the Land, not as a Thing given, but 451 
Noy-ens, not as a Diſcharge, but as a Nu. 
Charge. Thus Lands that never yielde 
Tithes, and Lands of the leſſer Monaſteric 
ſo free of Tithes, the King by the Sta 
27 H. 8. and his Patentees were to hold Free, 


need to be preſerved by Statute, but 4 
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by any Grant of the Land by any Kind of 
Conveyance. And therefore though a Diſ- 
charge by Bull or Cotnpoſition was to die 
with the Perſon, yet if it was once run 
Time out of Mind, Sc. it was then to be 
pleaded and uſed as a Non-Charge by Pre- 
{cription, which was a Title of Diſcharge by 
the Temporal Law; and if it were impugned, . 
it was to be drawn by Prohibition to a Trial How trial. 
| at the Common Law, and this without the 
Help of any Statute. So clear was that 
great and learned Judge in his Opinion, that 
Preſcription is a good Diſcharge of Tithes 
of Lands given by the ſaid Stat. 27 H. 8. 
See Hob. 113. 1 Jon. 2. and 2 Cro. 607. 
8. C. Vide poſt. . N 

But here I think myſelf obliged to give Watſon pa, 
the Reader, the before-mentioned Author's 515. 


Senſe of this Act of Parliament, in his own 
Words, viz. | 


7 


As for the Stat. 2) H. 8. The Lands 

thereby given to the Crown were ſuch Mo- 

naſteries, Priories, or other Religious Hou- 

ſes, as were not above the clear yearly 

Value of 200 J. and theſe are not thereby 

made Free from the Payment of Tithes, al- 

tho' they were by the {ame Statute given in 

as large and ample Manner as the Abbots, 

&c. had the ſame in Right of their Houſes. 

Alſo all ſuch Lands, Sc. were by this Sta- 

tute given or convey'd to the Crown, which 

did belong to any Monaſtery, Abby, or | 
Priory, as at any time (within one Year Quere of 
next) before the making of the Act had theſe Words. 
been given or granted to the King by the 
Governors thereof, under their Covent Seal, 

es 8 | or 
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(that is by Bull or Canon) by Brampſton, 


A Strange 
Reaſon. 


A N ice Con- 
firuftion. 


* Maniſeft doth not * intend to extend. For in ev) 
Fag. Branch are mentioned only the Abbie 


1 By Virtwe ef. H. 8, and altho' this Clauſe to be diſcharge! 
of Tithes be in, the Body of the ſaid Ad, 


or diſſolved. And (ſays he) this Statute, 


might be free from that Duty whilſt in the 


| tute 27 Il. 8. doth not preſerve this Privilege, 


that the Lands given thereby ſhall be diſ- 


er Statutes; for all the Scope of the faid 
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or that otherwiſe had then been ſuppreſſed 


nor any other, not containing any Clauſe or 
Words of . Diſcharge, the Lands thereby 
given have been, ſince the ſaid Statute, ſub- 
ject to the Payment of Tithes, altho they 


Hands of the Religious Poſſeſſors, or if their 

Right to them had continued. Ve Bad 
And therefore in this Caſe, if a Prior, 

Sc. had been diſcharged by Privilege only, 


Jones and Berkley againſt Croke, the ſaid Sta. 
becauſe there are not any Words therein, 


charged, as the Abbots, Oc. held them; and 
general Words will not preſerve Privileges 
(to the King) which were determin'd (this 
is denied, being only transferr'd) unleſs ſpe- 
cially revived. 8 

Alſo theſe Judges (Mich 11. Car. 1.) fur- 
ther ſaid, That the Statute 31 H. 8. doth 
not extend to free Lands given by the form. 


Statute is only to extend to Abbies which 
came to the King after the Fourth of Frhr. 
ary 27 H.8. and all Abbies which came to 
the King by the ſaid Statute 2) H. 8. came 
to him upon, or before the 4th of February 
27 H. 8. and to thoſe the Statute 31 H. 


Sc. which came to the King after f 2 


yet it muſt be expounded and coupled 7 
f 
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the Clauſes before, which mention and in- 0 
tend only what came to the King after the 


ſaid Fourth of February 27 H. 8. and doth 
not extend to ſuch Abbies, Sc. as came to 


the King upon the ſaid Fourth of February, 
21 H. 8. and Jones ſaid, Altho' it is no og i ow 
ur mot 4 
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Statute till the End of the Seſſion, when the 3 
King's Aſſent is given; yet when there hath © 
been a Seſſion, it ſhall have ſuch Relation to 
the firſt Day of the Seſſion, that they veſt 
actually in the King the ſaid Fourth of Fe- 
bruary 27 H. 8. (inferring that they were 
not veſted in him after the ſaid Fourth of 
February) and, That the King ſhall have the 
Rents incurred after the firſt Day, and be- 
fore the laſt Day of the Seſſion; and if they 
be paid in the Interim to the Abbot, Egc. 
they ſhall be paid again to the King; and 
both Jones and Bramꝑſton relyed upon a 
Judgment 18 Fac. 1. in the Common Pleas, 
| between Gerrard and Wright, wherein: tis 
ſaid to be held upon Solemn Argument by 
Hobart, Winch and Hutton, Juſtices,» That 
the Statute 31 H. 8. doth not extend to 
Abbies which came to the King by the 
Statute 2) H. 8. And that in this Court, in 
the Caſe of Mhbitton and Weſton, for the Poſs 
{eſſions of the Abby of St. John of Fernſa- 
ſalem, 470 Car. 1. where the Queſtion be- 
ing, whether the ſaid Abby came to the King 
by the ſpecial Act of 32 H. 8. all the four 
Judges agreed the Caſe of Gerrard and 
Wright was good Law, That the Abbies 
Which came to the King by the 27 H. 8. 
were not within the Privilege of 31 H. 8. "© 
nor to have the Benefit of the ſaid Statute . 
of 31 H. 8. And Berkley Fuſtice inſiſted 
1 


260 


306, 113, 295, Sc. 


would require a juſt Volume; I ſhall there 
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much, 'That this Privilege to be diſcharged 


of Tithes being a mere Spiritual Privilege, 


was determined by the Diffolution of 


Abbies, and tied only to their Bodies and 


Perſons, and that it cannot be revived with- 
out eſpecial Words, which are not in either 
of the Statutes of 27 H. 8. or 31 H. 8. and 
that altho' the Statute of 31 H. 8. doth extend 
to the ſaid Abbies, ſuppreſſed by the Statute 
27 H. 8. yet there is a Saving in the ſaid 
Statute of 31 H. 8. of all Rights and In- 
tereſts, except to the Donors, the Abbots, 
Sc. So that the Perſons which have Right 
to Tithes are preſerved by this Saving. But 
this Point was denied by all the other Judges 
in their Arguments, who held, that the a- 
ving any Right, &c. doth not extend to an) 
Perſons to ſave their Right againſt ſuch 
Privileges, being againſt the Words, and the 
Intent of the ſaid Statute ; wherefore for the 
Reaſons ſupra, but principally for that the 
Abby diſſolved appeared to be ſuppreſſed by 
- ſaid Statute of 2 H. 8. by the Opinion of 
the ſaid three Juſtices, contra Croke, it wa 
adjudged for the Defendant, and a Conſul 
tation awarded in the ſaid caſe of Sdoum and 
Holm. 1 Jones 368. and 1 Cro. 422. Noy 97 
See alſo 1 For. 2 & 6. 2 Cro. 60%. and Hb. 


To ſhew at large the Errors of that Judg- 
ment, in the Cafe of Sydown: and Hm 


fore only content my ſelf at preſent, vit 

_ obſerving (beſides what is noted in the Mar 
in ſupra,) That the Opinions of the three 
Fu ges in Support of it, ſeem to be ground 
ed chiefly on the Notion of Tithes 175 


„„ 


fe 
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Fure Divino, to Eccleſiaſtical Perſons, 
and to ſuch as were privileged by the Pope's 
Bull, &c. and therefore the Lands they held 


due 


might well be diſcharged of Tithes, as Sacred, 
whilſt they continued in thoſe Sacred Hands; 
which could not be held ſo diſcharged, even 
by the King himſelf, or his Patentee, not- 


withſtanding the ſaid Act 27 H. 8. had tranſ-_ 


ferr'd not only the ſaid Lands, but alſo all 
the Tithes, Penſions, Portions, Rights, Con- 
ditions and Intereſts, in as large and ample 
Manner as the Abbots, Priors, Ec. held the 
ſame, Sc. And the Conſequence of that 
Judgment muſt be, That tho? the Act veſts 
the Lands ſo diſcharged, Sc. in the King, 
yet the King could not hold them fo diſ- 
charged, Ec. a Propoſition ſo highly irrati- 
onal, as nothing can ſupport it, by that Opi- 

nion of Berkley, That it was a meer Spiri- 

tual Privilege, and determined by the Diſſo- 


lution of the Abbies, and that it was tied Note this args 


only to their Bodies and Perſons, c. And 11 Car. 1 


tho* the other Judges could not come up to 
the Abſurdity of theſe Premiſſes; yet two of 
them, vis. Brampſton and Jones, (influenced, 
as ſuppos' d) concurr'd with him in as ab- 
ſurd a Concluſion; whereas Croke ſeems 
more impartial, unbyaſs'd in his Judgment, 
and conſequently his Opinion muſt have 
greater Weight with all unprejudiced and 
diſintereſted Minds. . 
And yet the Miſchief of that Caſe ſeems 
to have been derived down to our own 
Times; ſo great is the Force of Precedent 
and Example in Courts of Law, c. as may 
be ſeen in the Caſe of Bolls verſ. Atkin- 
OG, N Jen, 
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fon, Trin. 18 Car. 2. B. R. where, tho an 
Abbot, Time out of Mind, had held Lands 
diſcharged of Tithes, yet *twas adjudg'd the 
| Alienee, or Patentee, ſhould be charged 
Vide ante with Tithes. See the Caſe 1 Lev. 185. 1 Sid. 
= 248. 320. 1 Keb. 162. 2 Keb. 28, 60, 85, 162, 
|| etley 133. 175. Q 2 Shower 184, 439, 460. 
Stat. 31 H. 8. The next Statute whereby Monaſteries, 
6. 13. Seck. 31. Sc. were diſſolved, and their Lands given 
td ie Crown, is that of go: K 8. . 13 
1 - Wherein there is a Clauſe, for freeing thoſe 
| Lands, and others given by the former Sta- 
| tute, from the Payment of Tithes, Oc. viz, 
| | © And whereas divers and ſundry Abbots, 
1 © Prjors, Abbeſſes, Prioreſſes and other Ec- 
cleſiaſtical Governours and Governeſſes of 
the ſaid Monaſteries, Abbathies, Priories, 
Nunneries, Colleges, Hoſpitals, Houſes of 
Friars, and other Religious and Eccleſia- 
ſtical Houſes, and Places have had, poſſeſſed 
and enjoyed divers and ſundry Parſonages, 
appropriated Tithes, Penſions and Portions ; 
and were alſo acquitted and diſcharged if 
and for (from) the Payment or Payments of 
Tithes to be paid out, and for their ſaid 
Monaſteries, Abbathies, Priories, Nunne- 
ries, Colleges, Hoſpitals, Houſes of Fri- 
ars, and other Religious and Eccleſiaſtical 
Houſes and Places, Manors, Meſſuages, 
Lands, Tenements and Hereditaments. 
Be it therefore Enacted by the Authority 
aforeſaid, That as well the King our Sove- 
reign Lord, his Heirs and Succeſſors, and 
all and every ſuch (other) Perſon and Per- 
c ſons, their Heirs and Aſſignes, which have or 
© hereafter ſhall have, any Monaſteries, Ab- 
By” . 6 bathies, 
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bathies, Priories, Nunneries, Colleges, 


cleſiaſtical Houſes or Places, Scites, Cir- 
cuits or Precincts, of the ſame or any of 


W 


nages appropriate, nog entons, Por- 
© tions, or other HereditameMs, whatſoever 
© they be, which belonged or appertained, 
© or which now belong or appertain unto 
© the ſaid Monaſteries, Abbathies, Priories, 
© Nunneries, Colleges, Hoſpitals, Houſes 
© of Friars, or other Religious and Eccle- 
© ſiaſtical Houſes or Places, or unto any of 
© them, ſhall have, hold, retain, keep and 
© enjoy, as well the ſaid Parſonages ap- 

« propriate, Tithes, Penſions and Portions, 
© as the ſaid Monaſteries, Abbathies, Nun+ 
© neries, Colleges, Hoſpitals, Houſes of 
* Friars, and other Religious and Eccleſia. 
* ſtical Houſes and Places, Scites, Circuits, 
© Precin&ts, Manors, Meaſes, Lands, Te- 


* nements and other Hereditaments, whatſo- 


© ever they be, and every of them, accor- 
ding to their (i. e. the Abbots, Priors, Ec.) 
© Eſtates and Titles, diſcharged and acquitted 
© of Payment of Tithes, as freely and in as 
* large and ample Manner, as the ſaid late Ab- 
bots, Priors, Abbeſſes, Prioreſſes, and 
* other Eccleſiaſtical Governours and Go- 
* verneſſes, or any of them, had held, oc- 
* cupied, poſſeſſed, uſed, retained, or en- 
* joyed the ſame, or any Parcel thereof, at 
the Days of their Diſſolation, Suppreſ- 
© fion, Renouncing, Relinquiſhing, Forfeit- 
ing, giving up, or coming to the King's 
| Highneſs, of ſuch Monaſteries, Abbathies, 
"= Bs 84 © Priories, 


Hoſpitals, Houſes of Friars, or other Ec- 


them, or any Manors, Meſſuages, Parſo- 
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264 The Law of Tithes, &c. 4 
| c Priories, Nunneries, Colleges, Hoſpitals, 
< Houſes of Friars, or other Religious or 
© Eccleſiaſtical Houſes or Places, or at the 
| © Day of the Diſſolution, Suppreſſion, Re. 
© nouncing, Relinquiſhing, Forfeiting, gi. 
c ving up, or coming to the King's High. 
© neſs of any of them, this Act or any 
© Thing therein contained to the contrary 
| © notwithſtanding *. ; e 
The 48 „ Note; this Act had a Retroſpect to a ge. Wii: 
zroſpets a neral Survey taken 26 H. 8. whereby ſuch 
Survey taken Monaſteries in Enzland and Wales, as were 
26 H. 8. of the yearly Value of 200 J. and upwards, 
were taken and returned, and were in Pur- 
ſuance thereof diſſolved by the ſaid Statute 
31 H. 8. and by the Words thereof were 
intended to be diſcharged, and acquitted from 
the Payment of Tithes, as freely, and in the 
large and ample Manner, Ec. ut ſupra, tho 
another Conſtruction has been given thereto, 
Vide infra. | Y 
See a Liſt of the Monaſteries, Abbies, NPotu 
Sc. of above 200 J. yearly Value, which Py | 
were diſſolved by the ſaid At 3148. 
with their reſpective Names, Values, and 
when Founded, in Degg's Parſons Counſellor, 
prope Finem, and in Watſon's Compleat u- 
cumbent, Pag. 519 to 526. bs 
Buy the former of theſe Acts, wiz. 27 
H. 8. All Monaſteries, Priories, Ec. under 
200 J. per Annum, were veſted in the King, 
his Heirs and Succeſſors, in as large and am- 
ple Manner, as the Abbots, Sc. held the 
ſame ; and by the later Statute tis Enacted, 
That where Abbots, Priors, Oc. held any 
Parſonages, appropriated Tirhes, Penſions, 
5 


* 
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or Portions, or were acquitted, or diſchar- 
ged from the Payment of Tithes, for any 


their Houſes, Places, Scites, Manors, Me - 
ſuages, Lands, Tenements, or Heredita- 


gucceſſors, but every other Perſon, his 
Heirs and Aſſignes poſſeſſed, or to be poſ- 
ſe(s'd, of ſuch Houſes, Manors, Lands, Ec. 
ſhould hold the ſame, and all Titles and 
states therein, diſcharged and acquitted of 
he Payment of Tithes, as freely as the Ab- 
dots, Oc. themſelves, 
And here we may alſo obſerve, That not 
ll the Monaſteries, Priories, and other Re- 
igious Houſes, not above 200 J. yearly Value, 
xere diſſolved by the Statute 27 H. 8. tho 
hey might have been ſo, but ſome of them 
xere diſſolved by this later Statute 31 H. 8. 
nd the Reaſon is, becauſe there is a Proviſo 
n the former Statute (which indeed is left 
but in the printed Statutes at large) That 
otwithſtanding that Act, the King might 
y his Letters Patents, under the Great 
cal of England, continue any of the ſaid 
lonaſteries, and therefore ſuch of them as 
ere ſo continued by the King's Letters Pa- 
ents, are not to be look'd on as diſſolved 
27 H. 8. tho' they are by 31 H. 8. and 
the Lands belonging to them, that were 
eld Tithe-free before the Diſſolution, re- 


31 H. 8. as was adjudg'd in the Exche- 


nc Rectory of Utoxeter in Staffordſvire, and 
ſham, the Owner of a Farm there, for- 


2 


icrly belonging to the Abby of Croxden, a 
| ; py Dn 
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ents, Sc. not only the King, his Heirs and 


Not all Mo- 
nafteries under 
Value diſſol- 
ved by 27 HH. 
8. but ſome by 
31 H. 8. 


ain ſo by Force of the before cited Clauſe 


ucr Chamber between Valllite, Farmer of 
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ſmall Abby of the Cifertians, which Miſſban h 
ſhewed was continued by Letters Patent P: 


and not diſſolved by 31 H. 8. See Depp, 

| Part 2, cap. 11. - | | Pe 

1 Where Lands But tis ſaid, we are not from hence to 

1 of leſſer Me- infer, That ſuch Lands as did belong to the 

(| nafteries were leſſer Monaſteries ſo diſſolved by 2) H.. 

1 3 to the and thereby then held Tithe-free, being al. 
| eater, ſee f EY 

| Watſon, 526. ter the Diſſolution thereof given to ſome 

Ii Ec. other greater Monaſteries, that were not dil. 

| | ſolved but by the Statute 31 H. 8. ſhall be 

| nov held Free from paying Tithes by Force 

of the ſaid Clauſe in 31 H. 8. ſupra. And 

the Reaſon rendred (tho*' ſomewhat weak) 

is this: For that upon the Diſſolution cf 

the Corporations to which they belong d 

they immediately became Tithable, even in 

the King's Hands, as is pretended; and ſo 

could not be held by the greater Abbies 

more free than the King their Donor had 

them; and conſequently (ſay they) tho 

they came the ſecond Time to the King 

by 31 H. 8. yet they came to him as tit 

Abby held them, lz. ſubject to Tithes; BMW, d 

and ſo the Clauſe of Diſcharge /#pra, does 

not extend to them. See and Note H. 

307. I Fon. p. 2. and 2 Cro. 607. S. C. Bu BWS..c 

after Peruſal of Hobart's Argument, and the n or 

Acts and Clauſe ſipra, I ſhall leave the Force af 

this Reaſoning to the Readers Conſideration. 

| "Tis further urged by the ſame Arguerz 

__ ” and with more 8 That all the othe 

onafteris Lands, that did belong to the greate! 

are diſ barged. Monaſteries, diſſolved by 31 H. 8. or d 

thoſe leſſer Monaſteries, continued by tie 

King's Letters Patents, andalſo Gl win 


ꝑ&c. 
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3 Degy, 


LENce to 
g to the 
7 H. g. 
eing al. 
o ſome 
not dil- 
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the ſame Statute, are not diſcharged from the 
Payment of Tithes, but only ſuch of them 
as were held diſcharged by the Religious 
Perſons themſelves, who enjoy'd them ſo 
diſcharged before the Diſſolution. | 

But of thoſe held ſo diſcharged, tis ſaid, 
ome were held abſolutely diſcharged, o- 
hers diſcharged only whilſt they remained 
n the actual Occupation and Manurance of 
the Owners thereof: But Qyzre of this later 
Kind ; for if ſo, the King himſelf, *tis ſaid, 
ould not hold them diſcharged. . "£9 

The Arguer further ſays, That ſuch Lands Abſolutely dif- 
s were held abſolutely diſcharged, were charged. 
uch as were diſcharged originally, either 
dy Compoſition Real, or by Bulls or Grants 
the Pope, (not a Word of the King or Par- 
jament) and for this or that Parcel of Land, 
dr this or that Sort of Tithe only; ſo Reſtri- 
tive are the Clergy in Caſes of Diſcharge. | 

I grant Preſcription may well reſtrain Preſcription 
he Non-Charge to this or that particular 1 

and, or Species of Tithe. (But what has that 
o do with the Pope's Bulls or Grants, &c.). 
| Preſcription, in its Nature and Quality, 
quite different from a Bull or Grant; A % a 
reſcription is a Law, and always ſuppoſes jz,;, Dif- 

original and antecedent Right, not to be ference, vide 
able to this or that Charge; a Bull or ante. | 
rant is properly a non Obſtante, or Diſ- 

enſation from a Law, as in this Caſe of 

ithes: A Preſcription from Payment im- 
lies a Law or Right not to pay ; but a 

rant not to pay is a Diſpenſation from that 

aw or Right; and accordingly the fol- 
ing Caſe is put not upon the Pope's Bull or 


1 
$4 
, 
1 -- 
* he 
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Grant, as Mr. Watſon ſuppoſes, but upon a 
original and preſcriptive Right, viz. 

A Parſon ſued for the Tithe of Hay ani 

Grain within the Demeans of a Manor with 

in a Pariſh, of which the Dean and Chap 

ter of P. after the Diſſolution of Monafts 

ries were Owners, in Regard, That withj 

the Time whereof the Memory of Man was m 

to the contrary, both before the Diſſolution aui 

at the Time of the Diſſolution of the Abby, u 

which the Manor, &c. formerly did belong 

no ſuch Tithes of Hay and Grain, ( but only 

other Tithes, as Wool, Lamb, c.) wn 

| -paid by the Farmers, or Occupiers by Leaſe 

at Will, being Lay Perſons. And it wasfai 

Preſ 1 the Judges and Clerks of the Cour, 

Noe” That Prohibitions in this Caſe, upon t 

mando by Statute 31 H. 8. by Virtue of the War 

Laymer» Diſcharged therein, importing a Non-chary 
were very ordinary. See Dyer 349. 

And hence it appears, That ſuch Land 

as are Free by Preſcription in either Re 

Abſolutely ſpect, i. e. ſo that no Tithes ſhall be paid d 

25 in both ſuch Lands, or that none ſhall be paid d 

eſpects. R 

this or that ſort of the Produce thereof, ar 

abſolutely freed from the Payment there, 

ſo as the ſame Freedom extends not only tom 

Owners, but alſo to their Tenants, Farm 
and Occupiers under them. - 

And yet *tis ſaid, not all that receive at 

Profit from the Lands belonging to a M. 

nor freed as aforeſaid, ſhall be underſtood" 

be Tenants, Farmers, or Occupiers ; foi 

one or more Perſons have Libertatem Faki 

di, to make Hay only, or alſo to put til 

Cattle on the Lands that belong to — 
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u 
Pon Ui hey are but Commoners, and not Farmers 


Ha a" Occupiers, becauſe what is taken is taken 
1 as a Profit Apprender; and therefore, if a 
d Cha Preſcription be, That the Abbot, his Far- 
Moraf ners, Tenants and Occupiers of the Lands, 


ould be diſcharged of the Tithes of the 
Lands, where the Commoners had ſuch Pri- 
ileges, it ſhall not be extended to them, as 


at quit hi 
27 WAS 1 
ution anl 


14 . C. Sed Ruere if Law: F or, I take it, if 
Los * he Land be diſcharged, the Profit Apprendre 
6.) . muſt be ſo. too. TR 

Y Leal Vor can I entirely agree with Mr. Watſon 
- was and ſome other Opinions, ) in what he fur- 


her Urges, vis. I hat theſc Titles of Diſ- 


2 harge, being for the moſt part loſt, run out 
1pon t 1 | 

' Wal 0 Preſcriptions; and that from thence all 
W ther Preſcriptions, De non Decimaudo, are 


lanor as Appendant to their Houſes, Ec. 
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s held in 2 Bulſt. 248. and 1 Roll. R. 53. 


Some Opinions 


cenſured. 


E 


uppoſed to have their Beginning, and that 


uh Tad herefore it is needleſs, when a Diſcharge is 
cher zee be ſhewed, to ſet forth the Original there- 
e paidd ff, otherwiſe than by Preſcription, or that 
e paid d hey were held by ſuch Monaſteries diflolved 
reof u 31 H. 8. Time whereof, Oc. free from 
: thend he Payment of Tithes: For ſays he, it ſhall 


te preſumed, That it was by lawful Means. 
| ſuppoſe he means the Pope's Bull or 
rant, for he before reſtrains the King and 
barliament.) See 1 Leon. 241. Beſides, he 


nly toti 
Farm 


*eive 4 
to a Mr 
erſtood 0 
ry; fort 
m Falk 
put the 
o ſuch 1 

Maud 


Preſcription, and antecedent to it; where- 
the contrary might be eaſily proved, viz. 
That Preſcription is an original Right, and 
d always ſuppos'd to be antecedent to a 


ſcriptive 


ere makes ſuch Grants the Parents of 


Tant. Nor can a Grant ſupport a pre- 
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ſcriptive Right. And here the Queſtion of tt 
might be asked, what Grant can be ſuppo. Ml hibiri 

| ſed of thoſe preſcriptive Rights of being 
'Tithe-free in the Wolds or Wilds of Key 

and Suſſex, Ec. and yet I admit ſome Gren 
Authorities favour the other Opinion. 
And accordingly it has been held, Tha if 
_ in a Declaration upon a Prohibition, the 


Abby Lands. Plaintiff ought to fhew not only, That the An 
Abbot held the Lands diſcharged at the WF Vicar 
Time of the Diſſolution, but alſo how (or claim 
by what means, and in what manner) he Ncil of 
held the ſame ſo diſcharged : For that the fore t 
Statute 31 H. 8. faith, in as large and ample ed her 
Manner as the Abbot held, &c. So that the And 
Statute pinches upon the Manner it was ſcribe 
held by: Beſides, ſay they, ſuch a Claim of That 
Diſcharge of Tithes is contrary to Com- from 
mon Right; and therefore ſhall be taken Anc 
ſtrictly, by Hobart, Hutton and Winch, contre Wi Tithes 
Warburton; and yet they all agreed, That Wor a C 
to ſay, the Lands were held Tithe-free, MM tio' it 
Time out of Mind, may be a ſufficient Di- Nor Hai 
charge; and ſo doubtleſs it will, if that Yet 
Point be put in Iſſue, and a Verdict found nde, 
thereon. See Noy 97. 1 Jon. 6. Hob. 295. good, 
Sed Quere, if Hobart's Opinion ſupra be not I ſuffcie 
miſreported ; for elſe he ſeems repugnant o /d 3: 
himſelf, and the Opinion he delivers in pq; Alſo 
113. of his own Reports. Jide ante. {cribe / 
Note alſo the Vicar of Cheſham's Caſe in WW Tithab! 
Preſcriptions Fetley's Reports, viz. The Earl of D. had a chat ar 
worker Dec Manor in the Pariſh of C. which extended they m 
into L. wherethereisa Chapel of Eaſe; and I. l. 
the Vicar of C. libell'd for Tithes in the Ec ¶ Her 


cleſiaſtical Court againſt one of the Tan 


cc. 
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of the Manor; and Hendon mov'd for a Pro- 
hibition, for that the Earl preſcribed, That 
he, and all his Tenants, ſhould be acquit- 
ted of all the Tithes of Land within L. pay- 
ing 10 5. per Annum, to the Chaplain of L. 
and he ſaid, That ſuch a Preſcription was 


| good, as was adjudged in'Bowles's Caſe; and a 


Frohibition was granted accordingly. 

And *tis to be obſerved, That no Parſon, 
Vicar, or Incumbent of a Church, could 
claim Tithes de Jure before the 24 Coun- 
cil of Lateran, i. e. ſub Anno 1210. For be- 
fore that Council no Pariſhes were eſtabliſn- 
ed here in England. See 4 Mod 337, 

And tho* tis ſaid, a Layman can't pre- 
ſcribe in non Decimando, yet *tis allowed, 
That there may be a Cuſtom to exempt him 
from the Payment of Tithes. 1d. 341. 

And a Preſcription to be diſcharged of 
Tithes may be good for a whole Hundred, 
or a Country, or a Diſtrict, may be good, 
tho it cannot be good for a particular Vill 
or Hamlet. Ibid. 342. | | OY 

Yet tis ſaid a Cuſtom alledged in non Deci- 
mando, tho* in a whole Hundred, c. is not 
good, except it be ſhewn, that there was a 
ſuffcient Maintenance for the Parſon beſides. 
Lid. 336, 340. | . 

Alſo a Country, or Hundred, can't pre- 
ſcribe in non Decimando, for Things that are 
Tithable of Common Right; but for Things 
that are not Tithable of Common Right, 
they may ſo prefcribe. Hicks verſ. Modi ſon. 
I Salk, 655. See 4 Mod. 336. Cumberba. 403. 
Hinner 560, 


I Alſo 
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s 

Alſo a Diſcharge, either by Compoſition, M « 
Bull, or Grant, muſt appear only by Pr. { 
ſcription, and if it ſo appear, as to Land ill « 6 
= given by 31 H. 8. or otherwiſe, it ſhall be .. f 
lowed at this Day. 1 For. 368. 0ſt 
Alſo, if an Abbot, or Prior, were ſeiei « ;, 

of Lands diſcharged of Tithes, he that j . 
ſeized of ſuch Lands may well preſcribe i c 11 
non Decimando by the Statute 1 or 2 EA th 
which wills, That none pay Tithes. other du 
wiſe than they were paid in forty Years be ne 


fore. See Moor 219. Branches Caſe. 
But in that Caſe, and others, tis (aid ſc da. 
That a Man ſhall in no other Caſe preſcrite 
in non Decimando, but only in modo Decimus 

di. Quæ re. i F 
Tis alſo noted, That no Abbot or Prior, 
Sc. could make any ſuch Preſcription ini 
Decimando, but where the Abby or Mons 
ſtery was founded before the Time of Ms 
mory, #. e. before the Firſt Year of R. 
Anno 1120. that being the Time of Lini»Wrhaſe 
tion of all Preſcriptions at Common Lan. 
See 11 Cy. 14. 2 Roll. Abr. 269. 2 Keb. 4j) 
3 Keb. 45. 217. Raym. 225. Vide al 

fol. 47. b. ” Ln 

 Alfo by Statute 2 H. 4. c. 4. it has be 
On D = Enacted, © That no Perſon Religious 
ſince 1 R. 2. © Secular, of what Eſtate or Condition t 
not to be exe- © he be, by colour of any Bulls, contain 
cuted, &. c ſuch Privileges to be diſcharged of Dia 
pertaining to Pariſh Churches, Prebem 
© Hoſpitals, or Vicarages, purchaſed eng 
© the Firſt Year of King Richard the Seconliade b. 
© after the Conqueſt or ſithence, not * 


274 The Law of Tithes, & 
and Chapter, Archdeacon, Prebend, Pa. 
ſon, Vicar, Ec. as before is ſhewn. 

Where a - But though a Preſcription de non Dec. 
naftery was mando, without the Aid of an Act of Parliz 
3 * id ment, is faid ſupra to periſh when a Spit. 
* Rocky tual Corporation is diſſolved, and the Land 
fimul &c. come to a Lay Hand; yet by Reaſon of th 
direct and pregnant Clauſe in the fai 

Stat. 31 H. 8. a Preſcription in non Dei. 

mando is allow'd to be of that Force, Tha 

where any of the Lands belonging to tht 
Monaſteries diſſolved by the 31 H. 8. wer 

within the Pariſhes whoſe Churches were a 
propriated to any of the ſaid Monaſteris 

ſo that the ſaid Monaſtery was ſeized bot 

of the ſaid Lands and Rectory ſimul & | 

mel, Time out of Mind, and paid no Tithe 

within the Memory of Man for the Land 

ſuch Lands ſhall be diſcharged from the Pj 

ment of Tithes by ſuch perpetual Unity 
Poſſeſſion, as was adjudged Mich. 34 & j 

Eliz. and Trin. 38 Eliz. Sc. See 2 Cl. 

48. the Archbiſhop of Canterbury's Cal, 

and 4 Leon. 47. Prowſe's Caſe ; and Ms 

528. Benton's Caſe. But touching Diſchu: 

ges by Unity of Poſſeſſion, &c. ſee the pt 

__ cedent Chapter. xls 

Three Orders Now the Lands, which before the Dill 
diſcharged by lution, and to the Time thereof, were | 
Gees Sins nerally held to be diſcharged from the F0 
Tithes = ment of Tithes, whilſt in the actual Oc 
Lands in their pation and Manurance of the Owners, "nent 
on Hand. ſuch Lands as were held by thoſe of 

Orders of the Ciftertians and Hope 1 
and the Præmonſtrants; for though in ® 
Time of H. 2. and about the * 
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Par BY Pope Adrian the fourth reſtrained this Pri- 
vilege to the Ciſtertians, Templars and Hoſ- 

pitalers, and afterwards Pope Clement the 

Third did, by his Bull, give the ſame Pri- 

vilege to the Pramonſtratenſes. (See Selden 

of Tithes, 120. Bendl. 164, &c.) So that 


of te four Orders were then ſo privileged, yet the 
e fa Templars being afterwards: condemned for 
Des-: Hereſy, and diſſolved in the 4th Year of 
TA Ed. 2. there then remained but three of the 


{aid Orders, ſo freed from paying of Tithes 
for the Lands in their own Hands, when the 


{aid Stat. 31 H. 8. was made. 
ſterie And yet not all the Lands they had at that 
d ba Time were ſo privileged, for no Lands ob- 
% tained by any of theſe Orders after the 
Tit Council of Lateran, which was in the Year 
Lad of our Lord 1215. were freed from the Pay- 


ment of Tithes, not even whilſt manured 


[nity a by themſelves, and by Conſequence, no 
lands belonging to the Abbies, Ec. of thoſe 

; Cv. orders that were founded after that Coun- 6 
Cut cil, are diſcharged from the Payment of 

nd A Tiches, either in the Owner or the Tenants 

Diſcu Hands; for by that Council the Privilege 


was limited to ſuch Lands as theſe Orders 
had at the Time of the Council. See Selden 
of Tithes 121. | | 


were Alſo it has been held per Cur. (quere if 

he Food Law) That the Council of Lateran, 
al Occ hich ſo freed theſe Orders from the Pay- 
rs, nent of Tithes, was a general Law received in 


gland, and that if Lands were diſcharged of 
ithes by that Council, no after Covenant or 
ontract made by any Abbot to pay Tithes, 
ould diſpenſe with this * or * 
| | 2 dhe 
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the ſame liable to the Payment of Tithes; 
for being once diſcharged by that Council, 


they became always diſcharged, that Coun- 
cil being ſaid to be as forcible as an Act of 


þ | 
[ 
[1 Parliament, which concludes all Parties, 
If. And the Court further held, That if there { 
[. were an eement for Payment of Tithe, 1 
1 before the ſaid Council; yet the Council as a 5 
1 general Law, which includes all Mens Con- d 
„ ay had diſcharged ſuch Agreement. See * 
* Hardr. Rep. 101. Stavely verſus Nlit born. = 
| St. John's of Nor were all the Houſes of thoſe Orders, 
* Jeruſalem by not ſurrendred or diſſolved by the Statute le 
7 32H.8.c. 24. 25 H. 8. diſſolved or ſurrendred by Force of G 
9 the Stat. 31 H. 8. For thoſe of the Hoſpi- by 
'q tal of St. Fobn of Feruſalem were diſſolved _ 
a by the Stat. 32 H. 8. c. 24. and not before. the 
{ See 2 Brownlo. 8. and ſo their Lands were dig 
. not privileged from paying Tithes by Force FY 
| of the ſaid Statute of 31 H. 8. Vide infra. cha 
4 How far 31 Buy the Stat. 31 H. 8. the Lands of fuck tha 
1 . an wr " Houſes, Sc. as were thereby diſſolved, the 
* ge e aden ſhall be free from the Payment of Tithes, WW. . 
4 ſo far only as they were free in the Hands beer 
4 of the Churchmen, viz. whilſt they are in or ; 
3 the Hands and Manurance of the Owner: bot 
# thereof; and therefore it is neceſſary for the *. 
1 Party, who would have the Advantage o Jar 
1 this Privilege, expreſly to ſhew and ave, ill Her 
x That the Lands are in his Hands and Ma- A] 
P nurance; for to ſay that he is ſeized of te Wl doth 
A Land is not ſufficient ; for he may be ſeized I hs! 
. thereof, and yet another manure them. 8 Win, 
5 Bendio. 164, 168, 169. : £ 
0 Lay Owners Alſo, If the Lands of ſuch Orders fo pt 
l N Diſſ- vileged, were in Leaſe for Years at the Tio, 
1 


. 
S< : 
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we of their Diſſolution, and for certain Years 
hes; before, yet the Lay Owners fince the Diſſo- 
ncil, lution, ſhall hold them diſcharged whilſt 
Oun- manured by themſelves ; for although the 
> of Abbot's Farmer paid Tithes at the Time 
ties. of the Diſſolution, yet as to the Abbot him- 
here ſelf, the Inheritance was then diſcharged of 
thes, Tithes; and therefore the King, and his 
| as a Patentee, ſhall have and hold the ſame fo 


diſcharged of Tithes, as the Abbot held 
it, See 2 Cro. 559. Porter verſ. Bathurſt, 
and Hardr. 190. Wilſon verſ. Redmayne, &c. 


ders, Yet when an Abbot, having ſuch Privi- Where the Do- 
acute. BY lege, had in the Time of Ed. 4. made a Tr anbie 
rce of Gift in Tail, though the Abby was diſſolved 2 4. 
loſpi- by the 31 H. 8. yet it was reſolved, That 

olved notwithſtanding the Clauſe of Diſcharge in 

efore the ſaid Statute, the Donee ſhould not be 

diſcharged of Tithes; for the Statute diſ- 

Force Bl chargeth none, but as the Abbot was diſ- 

fra 


charged at the Time of the Diſſolution; ſo 


f ſuch i that they muſt claim both the Eſtate and 
olved, Bl the Diſcharge under the Abbot ; but if by 
Cithes, a common Recovery, the Reverſion had 


been barred before or after the Statute; 
or if that the Land had returned to the Ab- 
bot, or the King, before or after the Sta- 


for the Wh tute, the Caſe had been otherwiſe. See Ho- 

e of ban 248. and Hetly 133. S. C. Farmer verſ. 
| avel; Herman. | 5 | 
d M- Alſo whilſt the King's Title to ſuch Lands Where the 
of un doch remain, ſo that they be manured by . Far- 
| ſeized mers, or Te- 


his Farmers or Tenants for Years, or at ,,,.' . 
Will, no 'Tithes ſhall be paid of them, al- 1 _ 
though Tithes of them ſhould have been 
paid by the Farmers or 'Tenants of the 
ES Abbots 
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Abbots or Priors that had them, at the 


Time of Diffolution ; and the Reaſon given ſc 


4s, becauſe the King himſelf cannot manure Ml 7; 


them. d 
But if the King, having ſo leaſed them, Bl /- 


Sc. grants over the Reverſion, or doth ſel Wi (a 
them, there the Farmer ſhall pay Tithes ; by P. 
Manwood. 2 Leon 11. and Owen 56. S. C. or 
Counteſs of Lennox's Caſe. But Tanfield . 
ſaid, That the King's Tenants, for Life or be 
Years, ſhould not be free in the former i 
Caſe, but only his Tenants at Will. See a 
Moor 915. and it was agreed per Cur. That Sp 
the King's Patentee is to be intended of the St. 
King's Farmers, and not his Patentees in WW fai 
Fee. For in the Caſe of the Foreſt of . | 
vernacle it was agreed, That the King's Pa He 
tentee ſhould pay Tithes. See 2 Keb. 29. and Do 
1 Lev. 185. Bowles verſ. Atkins. to 
And ſo it was ſaid in the Caſe of on: WW fur 
Compoſt, Mich. 14 Car. 2. Hardr. 3 15. That WW dil 
if the King alien any of the Lands, where of 
of he is ſo diſcharged of Tithes, his Paten- Do 
tee ſhall pay Tithes; and not only ſo, but the 
the Preſcription of Diſcharge is deſtroyed and 
for ever, tho' the ſame Lands ſhould come por 
to the King's Hands again, by Eſcheat d ma: 
otherwiſe. (Sure. þ 
 .__ However that Caſe was, I take the La bee 
clearly to be, That both the King's Pater I 
tee, and the Reverſioner, and their Aſſigne, Lan 
ſmall have the ſame Privilege that the Ab $ 
bot himſelf had, viz. To hold them fret diſcl 
whilſt in his own Hands, and manured 0 A 
himſelf, and not let to, or manured h Tha 
another. See Bendlo. 143. fer 


; Th 
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t the The next Stat. after 31 H. 1. for the Diſ- Stat. 32 H. f. 
given Wl ſolution of Religious Houſes, c. was 32 Hhfoital of * 
anure H. 8. c. 24. which was made on Purpoſe to St. John 27 

diſſolve the Hoſpitals of St. 7obn of Feruſa- Jeruſalem, 
them, en, in England and Ireland, either for that ” 
th (ell (as ſome think) thoſe of this Order had 
es; by Power to purchaſe, but not to ſurrender ; 
S. C. Nor becauſe they were beyond Sea, at this 
anfield Time, and would not, nor could not 
ife or be compelled to ſurrender as other Reli- 
former ious Houſes did, whoſe Poſſeſſions there- 
|, See fre are at this Day held Tithe-free, as the 
That Spiritual Men held them, by Virtue of the 
of the Stat. 31 H. 8. although ſurrendred after the 
ees in ſaid Statute was made. | | | 
of K. And ſo likewiſe would the Lands of the Their Lands 
o's F. WY Hoſpitals of St. Jobn of Jeruſalem, without 9 /arren- 
9. and Doubt, and alſo the Templars Lands, given 

to them by Stat. 17 Ed. 2. had they been 
of one ſurrendred as the others were, and not 
Tha WW diſſolved by this Special Act of Parliament 
where. of 32 H. 8. upon which Occaſion great 
Paten- Doubt and Diſpute hath been, whether 
o, but they ſhall be held Tithe-free, by the King 
troyed and his Patentee, as the (Religious) Cor- 
1 come porations held them, iz. whilſt they are 
1eat c manured by the Owners thereof, 

As to which Doubt, two Queſtions have 

e Lav been made. po, 
Paten- Hirſt, Whether by the Stat. 3 1 H. 8. thoſe 
Nignes, Lands were diſcharged of Tithes; and 
he Ab- Secondly, If not, Whether they were ſo 
em free A diſcharged by this Stat. of 32 H. 8.9 
red bf And as to the firſt Point the Caſe was, 


That whereas the Prior of nw of 
feruſalem had made a Leaſe for Years 


T4 of 
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Diſcharged in of a Manor, two or three Years before 
_ N 2 the Diſſolution, and the Leſſee did pa 
9 Kc. Tithes to the Church of Rocheſter Proprie. 

tary; and after the Diſſolution, the King 

granted the Reverſion thereof, in as ample 
Manner as the Prior had the ſame: It wg 
held in Chancery by the Lord Chancellor 
and Saunders, Southcote and Dyer, Juſtices, 
upon Conſideration of the ſaid Stat. zi 
H. 8. c. 13. That after the Lands come to 
the Hands of the Reverſioner, they ſhall be 
diſcharged from the Payment of Tithes, 
until they be let out to others to farm, 
See Dyer 277. = 
| Patenteesf After this the Caſe was upon a Suit for 
SE 47 the Tithes of Lands formerly belonging to 
cont. the Templars, and which came to the Croyn 
by the Diſſolution of the ſaid Hoſpital of 
St. Zobn Feruſalem, as all the other Lands 
formerly the Templars, did, amongſt other 
Lands of the Haſpitalers. And it was held, 


— 
—__— 


That the Patentee of ſuch ſhould not have fr 
the Privilege to be diſcharged from pa but 
ing Tithes in Reſpe& thereof, for by the and 
Common Law, a Lay Perſon was not c- of 
pable of this Privilege. Quzre then how e. Tit 
ther the Templars or the Hoſpitalers could 1 
be diſcharged ; for both of theſe Orders vet mer 
compoſed of Laymen. a P 
And note; in that Caſe it was further ſaid, 27. 
That if ſuch Lands had come to the King, See 
buy the Relinquiſhment or Diſſolution of any and 
| Monaſtery, the King himſelf ſhould n lt w 
have had the Benefit of that Privilege, ut Int 
til the Stat. 31 H. 8. and by that Statute! — 


is appointed, That all Monaſteries, my 
ef ad ; 


before 
d pay 
oprie- 
> King 
ample 
It was 
ncellor 
uſtices, 
tat. 31 
me to 
hall be 
Cithes, 
farm, 


uit for 
ing to 
Crown 
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&c. which before had come, or afterwards 


ſoould come to the King, by Suppreſſion, Sur- 


render, &c. the King ſhould have —_ Man- 
ner and Form, &c. and that be 
them diſcharged from the Payment of Tithes, 


as the Abbots, &c. So as the Makers of 4 frained 
that Law intended, That by the firſt Clauſe, num! 


without the laſt, the King ſhould not hold 
them diſcharged, and therefore they added 
the later Clauſe. Quere. | 
But this Statute of 32 H. 8. extends only 
to ſuch Poſſeſſions as came to the King by 
Surrender, &9c. and ſhould be veſted in him, 
by Force of the ſaid Act, and doth not ex- 
tend to Poſſeſſions, which veſted in him by 
another Act of Parliament; according to 
the Rule taken in the Archbiſhop of Can- 
terbury's Caſe. 2 Co. 46. And: theſe Lands 
here, in the Caſe ſupra, were given to the 
King by a Special Act of Parliament, viz. 
32 H. 8. which hath the ſame Words in the 
firſt Clauſe, as the foregoing Act of 31 H.8. 


but hath not the Words of the ſecond Clauſe, _ 


and therefore (ſay they) there is no Cauſe 
of holding thoſe Lands diſcharged from 
Tithes ; and it was adjudged accordingly. 


And in the ſame Term, another like Judg- 


ment was had between the ſame Parties in 
a Prohibition upon a Demurrer, viz. Hill. 
2 Fac. 1. B. R. Cornwallis verſ. Spurling. 


ee 2 Cro. 57. and Moor 913. and in Urrey 


and Bozwyer's Caſe, 2 Brownl. 8. and 20. 
It was holden by Coke and Nicholls, _ 
inch and Warburton, That a Purchaſer of 


Lands of St. Tobn of Feruſalem ſhould pay 


Tithes ; and in the 18 Fac. 1. in C. B. all 
Tz the 


uld haue 


4 
— — — 
4 
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the Judges, but Warburton, held that the WW Q 
Purchaſer ſhould pay Tithes, as is ſaid Pa 22 
3 Car. B. R. Whittle and Weſtor's Caſe. See | 
 Noy and Godbs. 392. and Bendlo. 168, and Or 
ö 5 ; ter 
Alfter which the Caſe was argued ſeriatin ha 
at the Bench, by all the four Judges in B.R. all 
and Mhitlock held, that the Lands were not anc 
diſcharged of Tithes, neither by the 31 anc 
H. 8. nor by the 32 H. 8. Hide Chief Juſt. of 
held, That they were diſcharged by 32 H.s, Pla 
and not by 31 H.8. And Dodderidge and La. 
Jones held, That they were diſcharged by the Fre 
Clauſe of Diſcharge in 31 H. 8. Or if not rati 
by that, yet by 32 H. 8. So that of the four g 
Judges, only Mbitlock held, That ſuch Lands Cat 
were not freed from the Payment of Tithe, Nupo 
and therefore Judgment was given, That E 
no Tithes ſhould be paid of ſuch Land, ſam 
viz. whilſt manured by the King or his har. 
Patentee, and not let to others. See 1 Fn Mr. 
182. Letch 89. Whitton verſ. Weſton. 2710 
But it ſeems this Judgment did not ab- this 
ſolutely clear or ſettle the Point; for after- Free 
wards the ſame Matter came again into WW 7¼ 
| in the King's Bench, at the Time Were 
when Sir Matthew Hales ſate as Chief qu terie 
{tice there, 1. Trin. 25 Car. 2. when it ws iſ «id 
adjudged by him, and the whole Cour, ther, 
That the Lands which came to the Crown Act 
by the Stat. 32 H. 8. c. 24. ſhould not pa L. 
Tithes, by Reaſon of the Words (Privilege NN Vhic 
Sc.) in that Statute. And in the Argument WW leg 
of this Caſe, all the Caſes before-mentionel * Be 
were cited and conſidered, whereby thi for 
V : Queſtion me 


Queſtion ſeems now at Reſt. See Raymond — . 
225. 3 Keb. 208, 217). Foſſet verſ. Franklin. 1 
Ihe next Statute (which is the Fourth in Stat. 37 H. 8. 
Order) that was made touching theſe Mat- . 4. of Chan- 


ters, was that of 37 H. 8. c. 4. For the King = Free 


having, by the three former Statutes, gotten 
all the Lands, as aforeſaid, both of the leſſer 
and of the greater Abbies and Monaſteries, 
and alſo thoſe of the Hoſpitals of St. John 
of Feruſalem ; the Parliament in the next 
Place proceeded to give to the King the 
Lands belonging to Colleges, Chanteries and 
Free Chapels, and to diſſolve theſe Corpo- 
rations, Oc. | FEES IE | 
"Tis true, what Mr. Watſon ſays, That no Watſon 535. 
Caſe is to be met with in our Books of Law 
upon this Statute, but only upon, that of 
1 Ed. 6. c. 14. which he thinks to be the 
ſame with this. But the Reaſon why we 
have no Caſes reported hereon, appears in 
Mr. Raſtall's Abridgment of the Statuts 
ite Monaſteries, where he ſays, That Raſtal 272. 
this Act was, That all Colleges, Chanteries, "0 
Free Chapels, &c. ſhould be in the King's 
Diſpoſition during his Life (only.) in which 
were divers Articles concerning thoſe Chan- 
teries, Sc. But King Henry, during his Effe, 
did not much by Force of that At. And 
therefore (ſays Raſtal) I have not put that 
Act here (i. e. in his Collection.) 
Laſtly followed the Statute 1 Ed. 6. c. 14. Stat. 1. Ed. 6. 
which Enacts, © That all manner of Col- c. 14. of Col- 
* leges, Free Chapels and Chanteries, having _ _ N 
* Being or in eſſe within five Years next be- 3 
fore the firſt Day of this preſent Parlia- fers to that of 
ment, which were not in the actual and 37 H. 8. 
| CR. real 


* 
D e as? r — 1 vi 
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© real Poſſeſſion of the late Kin 


© other than ſuch as by the King's Commiſ. 
© ſions in Form hereafter mentioned, ſhall 
© be altered, tranſported or changed, and 
© all Manors, Lands, Tenements, Rents, 
© Tithes, Penſions, Portions, and other Here. 
© ditaments, and Things above mentioned 


| © belonging to them or any of them; and 


© alſoall Manors, Lands, Tenements, Rents, 
and other Hereditaments, and Things above 


- © mentioned, by any manner of Aſſurance, 


© Conveyance, Will, Deviſe, or other wiſe had, 


„ made ſuffered, knowledged, or declared, 


A A A 


4 er. aſſigned, limitted, or appointed tothe 
< finding of any Prieſt, to have Continuance 


for ever, and wherewith, or whereby, 


© any Prieſt was ſuſteined, maintained, or 
© found within five Years next before the 


© firſt Day of this preſent Parliament, which 


© were not in the actual and real Poſſeſſion 
of the ſaid late King, nor in the actual and 
real Poſſeſſion of the King that now is; 
and alſo all Annual Rents, Profits and 
< Emoluments at any Time within five Years 
< next before the Beginning of this preſent 
© Parliament, employed, paid or beſtov- 
© ed towards, or for the Maintenance, Sup- 
© portation, or finding of any ſtipendiary 


© Prieſt, intended by any Act or Writing to 


© have Continuance for ever, ſhall by the 

Authority of this preſent Parliament, im- 

© mediately after the Feaſt of Eaſter next! 

© coming, be adjudged and deemed, xd of 
T. 


nor in the 
actual and real Poſſeſſion of the King tha 
© now is, nor excepted in the ſaid former Ad 
© inForm aforeſaid, (viz. the ſaid Act 3 Hg. 


— — — — - 
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© be in the very actual and real Poſſeſſion and 
© Seizin of the King our Sovereign Lord, and bis Vide ante 
© Heirs and Succeſſors for ever, without any fa. 177. 
© Office, or other Inquiſition thereof, to be 
© had or found, and in as large and ample 
© Manner and Form as the Prieſts, War- 
© dens, Maſters, Miniſters, Governors, Ru- 
lers, or other Incumbents of them, or any 
© of them, at any Time within five Years 
© next before the Beginning of this preſent 
© Parliament, had, occupied, or enjoyed, or 
© now hath, occupieth or enjoyeth the ſame ; 
© and as though all and ſingular the ſaid 
© Colleges, Free Chapels, Chanteries, Sti- 
© pends, Sallaries of Prieſts, and the ſaid 
| * Manors, Lands, Tenements and Heredi- 
© raments, and other the Premiſſes whatſo- 
ever they be, and every of them, were in 
* this Act, ſpecially, particularly, and cer- 
* tainly rehearſed, named and expreſſed, 
* by expreſs Words, Names, Surnames, 
* Corporations, Titles and Faculties, and 
* in their Natures and Qualities : And over 
that be it Enacted, Oc. That where any 
* Manors, Lands, Tenements, Tithes Pen- 
ſions, Portions, Rents, Profits, or other 
* Hereditaments, by any manner of Aſſu- 
* reance, Conveyance, Will, Deviſe, or o- 
* therwiſe, at any Time heretofore had, 
* made, knowledged, ſuffered, or Declared, 
* were given, aſſigned, or appointed to or 
* for the Maintenance, Suſtentation, or 
* finding of one Prieſt, or of divers Prieſts, 
f for Term of certain Years, yet con- 
* tinuing, and that any Prieſt hath been 
maintained, ſuſtained, or found with the 
| | © ſame, 
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286 The Law of Tithes, &. 
© ſame, or with the Revenues or Profit 
© thereof, within five Years laſt paſt, Thy 
© the King, from the ſaid Feaſt of Bape 
© next coming, ſhall have and enjoy in even 

© Behalf, for, and during all ſuch Tine ty 
© come, all, and every ſuch, and like Thing, 
© Tenements, Hereditaments, Profits and . 
E moluments, as the Prieſt or Prieſts, ought, u 
© ſhould have had for or towards his, or thei 
Maintenance, Suftenance, or finding, and fy 
© no longer Time, Ec. with a like Clauſe for 
© Lands, Tenements, or Hereditaments, given 
for Anniverſaries, Obiits, Church or Chapel 
© Lamps, Lights, Cc. and divers other Clau- 
ſes, for the like, and other Purpoſes ; al 
which are well worthy the Peruſal, but too 
long to be here inſerted. 
That College: Upon this laſt Statute the Caſe was, That 
coming to the the Maſter of a College (the Lands where 
r de of came to the King by this Statute) held 
10 bim by that ſome of his Lands with a Rectory ſimul d 
Statute only. ſemel, diſcharged of Tithes at the Time of 
Quare. the making of this Statute, and of the Stat 
31 H. 8. and after the Statute made, the 
Farmer of the Rectory ſuing the Farmer d 
the Lands for the Tithes thereof, the De. 
fendant ſhewed this Matter, and alledge 
the Branch of Diſcharge in the Statute d 
31 H. 8. and it was reſolved, That the Col 
lege, &c. that came to the King by the Stat 
I Ed. 6. came to him by that Statute onl) 
and not by the general Words in the Sta 
31 H. 8. Al] Colleges, &c. which hereafier ſi 
happen to be diſſolved, or by any other Mew 
come tothe King's Highneſs, E9c. ſhall be 2 
ed to be in the actual Poſſeſſion of the —_ 15 


The Law of Tithes, &c. 
Firſt, becauſe the Words, all other means, 
cannot be intended of an Act of Parliament, 
being after Words inferior thereto, as Re- 
nouncing, Relinguiſhing, Forfeiture, &c. an 
Act of Parliament being the higheſt Man- 
ner of Conveyance ; upon which Reaſon it 
hath been adjudged, that Biſhops are not 
comprehended in the Statute 13 Eliz. c. 10. 
by theſe general Words, others holding Spi- 
ritual Promotions; theſe Words being there- 
in put after Colleges, Deans and Chapters, Ec. 
Secondly, becauſe the ſaid Statute 1 Ed. 6. 
Enacts, That all Colleges, &c. ſhall. be by 
Force of that Act adjudged to be in the actual 
and real Poſſeſſion of the King; and therefore 
(that Statute ſo enacting) they cannot be in 
the King by the former Statute. _ 
And in the ſame Caſe it was alſo adjudg- 
ed, That the Branch in 31 H. 8. did not ex- 
tend to any other Monaſteries than what 
came to the King by the Statute 31 H. 8. 
Becauſe what would be given by another 
Statute, or that any thing would be given 
thereby, could not then be foreſeen 


And that Lands which came to the Crown Lands which 
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1. Reaſon. 


2. Reaſon. 


by the 1 Ed. 6. are not diſcharged of Tithes came to the 


by the Words of that Statute, That the King 
ſhall have the Lands of Colleges, Ec. in as 
large and ample Manner as the ſaid Prieſts, 
Wardens, &c. had or enjoyed the ſawe. For 
that theſe general Words ſhall not Diſcharge 
the Lands of any Tithes, becauſe they do 
not iſſue out of the Land, but are Things 
ditin& from the Land. See 2 Co. 46. and 
* 240. the Archbiſhop of Canterbury's 
aſe, | „ 


Crown by 1 
Ed. 6. not 
diſcharged by 
31 H. 8. 


Thus 
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288 The Law of Tithes, &. 
Thus we have gone through the ſeyery ä 
Statutes, relating to the Diſcharge of Tithe, Ml « { 
on the Diſſolution or Suppreſſion of Abbie, WM « 1 
Other Lands Monaſteries, Colleges, Chanteries, Ec. vt 
diſcharged of ſhall now conſider what Lands have been « a 
Tithes. , diſcharged of Tithes by Reaſon of ſome In. . © 
herent Quality therein, whereof we hae d 
hinted ſomething in the Beginning of te th 
former Chapter, and ſhall here add, wha ne 
occurs with Reſpect to barren Lands, Heu pr 
Lands, improved Lands, dereli& Lands, or w 
Lands gained from the Sea, Fenny Land, pr 

Thorny Lands, &c. e 
And here we may Note, That as by the 
Acts ſupra, certain Lands are made perpe. the 
tually;Tithe-free; ſo by Statute 2 G3 EA the! 
c. 13. Barren Lands, after they are impro- ment 
ved, Ec. are diſcharged from the Payment 
For a Time, Of Tithes for a certain Time only. For in or. 
& . that Act is this Proviſo, viz. © Provided a. ithe 
Stat. 2 & 3 ways, and be it Enacted by the Author D a 1 
Ed. 6. c. 13. © ty aforeſaid, That all ſuch Barren, Heath, e di 
Barren Lands © or Waſt Ground, other than ſuch as be dif 
?niproved. «6 charged for the Payment of Tithes by Au en.! 
© of Parliament, which before this Time F 
© have layen Barren, and paid no Tithe, But 
© by Reaſon of the ſame Barrenneſs, and he /a 
c 
— 


now be, or hereafter ſhall be improved and Ie In 

converted into arable Ground or Mer ree f. 

© dow, ſhall from henceforth, after the End ent 

More, ſeems © and Term of Seven Years next after ſuck ch I. 
rh 2 © Improvement fully ended and determi 
Lands impro- ed, pay Tithes for the Corn and Hi 
ved vere ge- © prowing upon the ſame, any Thing in tis 
verally Tithe- Act to the contrary thereof in any vit 
_ . © notwithſtanding. (And alſo) 3 
| ; © Provi 
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veral provided always, and be it Enacted, 


ithes c. That if any ſuch Barren, Waſte or 
bies Heath Ground, hath before this Time 
deen charged with the Payment of Tithes, 
been and that the ſame be hereafter improved 
e lu. or converted into arable Ground or Mea- 
have dow, that then the Owner or Owners 
f the thereof ſhall, during the ſeven Years 
what next following from and after the Im- 
leah WM provement, pay ſuch Kind of Tithe as 
ls, of was paid for the ſame, before the ſaid Im- 


© provement, any Thing in this Act to the 
© contrary in any wiſe notwithſtanding. * 


the former-of theſe Clauſes was added for 


840 the Incouragement of Tillage, and Improve - 
npro- ment of Lands by Water, or otherwiſe; and 


therefore though therein there are no direct 


ment 
vor in ords of Diſcharge of the Payment of 
ed i ithes, during the firſt ſeven Years, yet 
thor y a reaſonable Intendment, the ſame ſhall 
leath, e diſcharged from the Payment of the 
e dif ithes of Corn and Hay, for the firſt ſe- 
yen. Years after the Improvement made. 
Tine ee 2 Jul. 656. Dyer 170. : 
But the ſame Author in his Notes on 


„ he later * ſays, it appears thereby that 
d and he Intent of the Law Makers was only to 
Mex free ſuch improved Lands from the Pay- 
e End ent of ſuch Tithes as were produced by 
r ſuch ch Improvement, which muſt be Corn and 
2rmin- , and no other; and for this cites 
He. 204, and 396. . 

in thi But I rather think the Law Makers 


ereby intended only to preſerve the Cu- 


ſuch 


It is obſerved by Sir S. Degg, &c. That Degg, Part 2. 


cap. 19. 


Improved 
Lands, where 
Tithe: free, or 


not. 


omary Right or Modus of Payment, for 
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290 The Law of Tithes, & 
ſuch Barren Lands as ſhould be improve 
into Arable or Meadow, for the firſt ſe. 
ven Years, and that afterwards Tithes in 
Kind ſhould be paid for ſuch Hay or Corn, 
as were produced thereon. PEE 
And *tis obſervable, That in neither d 
theſe Clauſes is there any Proviſion made 
for the Payment of any other Tithes, {ae 
thoſe of Hay and Corn. And conſequently 
all other Improvements, except into Arable 
and Meadow, are left Tithe-free by Virtue 
of this Act. ET 
Sir Simon alſo puts the Caſe ; ſuppoſe a 
Man have barren Lands within this Lay, 
which are free from the Payment of Tithe; 
by Preſcription, Real Compoſition, Oc. it 
ſeems by the penning of this later Clauſe, 
that he ſhall pay Tithes for the ſame after 
ſeven Years, this Clauſe only providing for 
ſuch Lands as are freed by Act of Parli 
ment. But that Doubt is cleared by the ve- WWene! 
ry Words of the Clauſe in this Act, whid Prov: 
next precedes the two former, viz. © That 
© no Perſon ſhall be ſued, or otherwiſe com- 
| © pelled to yield, give or pay any Manne 
© of Tithes, for any Manors, Lands, Ie. 
© nements, or Hereditaments, which 9 
© the Laws and Statutes of this Realm, « 
© by any Privilege or Preſcription, are 0 
6 chargeable with the Payment of ſuc ge,) 
© Tithes, or that be diſcharged by any Com b 
© poſition Real. | | 
From whence, I conceive, That no bu. mad 
ren Lands improved, that belonged eithe 
to the Abbies or Monaſteries diſcharged eſent 
31 H. 8, Ge. as aforeſaid, or to any * 
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King's antient Demeſnes or Foreſt Lands, 
Sc. ſhall, at the End of ſeven Years after 
ſuch Improvement, be charged with the Pay- 
ment of Tithes. Nor ſhall any barren Lands 
improved, belonging to any Manor, Sc. for 
which Manor there is any general Preſcrip- 
tion or Real Compoſition, be liable to pay 
any Tithes in Kind, notwithſtanding ſuch 
Improvement. For this laſt recited Provi/o 
preſerves all legal Diſcharges, either by the 
Common Law, or by any Statute, Privi- 
lege, or Preſcription. „„ > 

But the great Queſtion upon this Law has What. Heath 
been, What ſhall be ſaid to be Barren, Heath, 2 Narren 
or Waſte Ground, within this Law? And ON i 
ir Edward Coke defines Barren Land thus, L ä 
Terra fterilis eſt Terra infacunda nullum ferent 
fruium, Oc. See 2 Inſt. 655, 656. 

But Degg thinks that Definition will not 

old in this "Caſe (it ſeems he thinks it too 
general,) for that it appears by the ſecond 
Proviſo ſupra, That ſuch Barren Lands were 
nly intended, as were barren quoad agricul- 
tram, that is ſuch Barren, Heath, or Waſte 

round that of its own Nature, without 
mprovement by Lime, Marle, Manure, 

c. will not bring forth either Corn or Hay. 

e Dyer 170. | | | 
And if the Ground be not fit for 'Til- Bavrer in its 
ge, yet it is ſaid, if it be not 2 own Nature. 
ra barren, it is not within this Law. As 

a Wood be ſtubbed and grubb'd up, and 

made fir for the Plough, and reduced to 

lage; yet it ſhall pay Tithes of Corn 

eſently, and not be diſcharged for ſeven 

- US Years 
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292 The Law of Tithes, &c. | 


Not:. 


Statute. 


Nature, although it paid before its Improve 


Tears from the Improvement. See. 2 In. 
656. 3 Bulſtr. 68. e 


But although ſuch Lands may bear ſome ing 
Fruit or Produce, yet if it be Barren qui Tit 
agricuituram, as to Tillage, which this Statute eh; 
intended to advance, it is within this Ad. wb 
Ibid. „ Tit 
And yet by Richardſon, if ſuch Lad 
yielded before its Improvement any Profit, 15 


as if Sheep were kept thereon; or if it pto- 00 


duced any other Profit that did yield Tithes, 05 
ſuch Tithes ſhall be paid, as hath been for- aid 
merly paid thereof. Hezl. 14. and this by 


the expreſs Words of the Proviſo in the * 


But if the Land be truly Barren in its own 


ment for Tillage by extraordinary Char- 
ges, Tithes of Wool and Lamb, no other 
Tithes ſhall be paid thereof, than Tithes of 
Wool and Lamb, as before, and that by thi 
Statute. Dyer 170, 171, 

Note; If Barren Land, by Reaſon af 
Sheep, Ec. kept thereon, might have yielded 


ſome Tithes, and yet no Tithes were pid 1 
thereof, if it be Land capable of a Dif c . 
charge from the Payment of Tithes, of ah 
which this Nonpayment may be an Evidence, BY 2. ir 
if ſuch Land by Charge and Induſtry be Cha 
improved and made fruitful, yet it ſhall not e 
pay any Tithes. Sheds Ban 
For the Improvement of Land not Tithabl: 15 
y Law, cannot. make it become Tithalk; fa Dy 
this were to alter the Law, and to make 4 Cu. a 
ſtruction contrary to the Intent of the Kn; ks 


4 * 
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which was to encourage Improvements by free- 
ing ſuch Lands for ſeven Tears, from paying 
Tithes, which elſe were liable; but not to 
charge any Lands with the Payment of Tithes, 
which by Law before the Improvement were 
Tithe-free. See Siules's Reg. 625. PIE - 
Alſo note, That the Starute doth parti- 
cularly except Lands diſcharged from the 
Payment of Tithes by Act of Parliament, 
Common Law or Preſcription, as afore- 
ſaid, i. e. that ſuch Lands . 54 ſeven Years 
Improvement, ſhall not be liable to the Pay- 
ment of Tithes. | 4 | 
But Mr. Watſon ſays, That if Land hath Land, Barren 
not paid Tithes within the Memory of Man, by Accident, 
by Reaſon of its Barrenneſs occaſioned by. e after- 
Accident only, and not from its own natu- %% 77% 
tural Sterility, and the Owner or Occupier, 
with great Charges makes it fit for Tillage, 
Hay or Paſture; yet Tithes ſhall be pre- 
ſently paid upon the Improvement thereof, 
without Reſpect to the Favour of this 
Proviſo. LEES FE 
And therefore, ſays he, If Marſh or Sandy Lands gained 
Land hath been covered with Salt Water, om the Sea, 
ſo that Time out of Mind no Graſs had rg if titha- 
been known to grow there, nor any Profit 
at all made thereof, until at Length by great 
Charges and Induſtry, this Ground has 
been gained from the Sea, by making coſtly. 
Banks, and Sea Walls, and continual re- 
pairing thereof; yet this, though yielding 
no Profit, as being Barren by Accident 
only, viz. Through the flowing of the Sea 
thereon, and not from its natural Barren- 
U 3 neſs, 
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| Lands regain- 
ed, and 


ſame Land is afterwards Overflow for two, 


Fenny Lands 
drained. 


T borny Lands 


ceive, that for Lands originally gained from 


of other Lands, according to the Proft 


ſtanding this Stature. See Moor 430, 909. 


Buſhes, Ec. Time out of Mind, and by 


The Law of Tithes, &. | 3 
neſs, ſhall, as ſome conceive, have no Bene, 


fit of this Statute for ſeven Years, but ſhall 
pay a Tithe to the Parſon immediately, g. 


For I conceive the Law to be other wiſe in the Al 

Caſe of Derelict Lands, or Lands recovered been 

from the Sea. (Except the Cuſtom of the Place That 

may perhaps warrant a Modus, in Lieu & withi 

Tithes for ſuch Lands.) For as the Sea i do ſte 
within no Pariſh, how can the Land gained ert 

therefrom be ſaid to lie in any Pariſh? N melio 

Or to whom of Common Right are the r 
or t 


Tithes of ſuch Lands payable ? But I con. 


the Sea, no Tithes are due or payable, 
either by Common Law, Cuſtom, or Pre- 
. ͤ £1 2g ES 

But I admit, with Mr. Watſon, That if 
Land has formerly paid Tithes, and the 


or- three, or twenty Years together, though 
there the Parſon can have no Tithes for the 
Time it is ſo overflown, yet when the Land 
is regained, Tithes ſhall be paid thereof, a 


which it yields; and ſo it was agreed per 
Cur. 3 Bulftr. 65. and 1 Roll. R. 354. S. C. 
And it has been alſo adjudged, That Fenn) 
Lands drained ſhall pay Tithes, notwith- 


MC. £5 54 | 
So if Lands have been full of Thorns and 


Grubbing, c. are made Arable or Mes 

dow, Tithes ſhall preſently be paid there 

of, notwithſtanding this Statute ; for * 
| 2 N 
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C. 

ene, Lands are not barren of their own Nature, 
al but became ſo by Negligence and ill Huf- 
. 9 bandry. 3 Cro. 475. Moor 909. A Ty 

i the And Coke Ch. Juſt. ſaid, That it had 
eres been Reſolved in one Farringdon's Caſe, 
[ace That Woodground is not barren Ground 
n of vichin this Statute: And, That if one 
ea i; do ſtock or grub up Wood, and after con- 
ines vert it into Arable, though by this he has 
in? meliorated the Land, and that by great 
the Coſt and Labour, yet he ſhall pay Tithes 
-on. for this preſently, for that the Land in its 


own Nature is not barren. 3 Bulſtr. 65. 
ind herewith Dodderidge agreed in the 
ſame Caſe, See 1 Roll. Rep. 354. 2 Inf. 


655. 1 

By Degg, If Lands were Barren, Heath or D*g8, Part 2. 
Vaſte Ground, at the Time of the making P. 19. 

of this Act, and were afterwards improved, 


and had, or might have had, the Benefit of 


the his Law, and afterward return to their 
and WParrenneſs, the Owner of ſuch Lands ſhall _ 
oer have the Benefit of this Law, a ſecond 


ime, upon a ſecond Improvement. See 
Io Co. 86. 5. 6 Co. 18. 4. 

But the Law ſeems otherwiſe, if the Lands 
ad been improved before the making of 
his Law, and were then become barren 
gain; for there, I take it, upon a new Im- 
rovement, the Owner of ſuch Lands ſhall 


1nd ave the Benefit of this Law. _ | 

by And note; all Queſtions of this Kind, whe- Bares Land, 
. her the Lands were barren or not, are to be bow triable. 
We: ied by a Jury at Common Law, and are 

ich 


ot to be determined in the Spiritual Court. 
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See 1 Keb. 253. and Degg, Part 2. cap. 19. 
| ver / Finem. LC [9 E 

And therefore in a Suit for Tithes in the 
Spiritual Court, if the Defendant pleads 
It is Barren Land, and that Plea be re. 
fuſed, or iſſue taken upon it, there a Pro. 
hibition ſhall be granted. But a Prohibition 
ſhall not be granted upon a Suggeſtion only, 
That it is Barren Land, before it be pleade 

in the Spiritual] Court. See 1 Keb. 38), 


7 
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| cur v 

ay Tit hes orig inally cognix able in the 

. ace, County, and” other 
dition 7 Tempor al Courts ; of. Writs of | 
a Indicavit, and Right of 


 Tithes at e Lf ; : 7 5 

the Beginning and Progreſs o 
Eccleſia, ical Juriſd iion there- 
in, and a Series of the ſeveral _ 
Statutes; &c. which confirm, 
limit, or enlarge that one 
on, viz. Circumſpecte aga- 
tis, Articuli Cleri. Statute 18 
E. 3. c. 7. Petitions in Par- 
liament againſt Eccleſiaſtical 
Incroachments. Stat. De Sylva 
cxdua. As alſo 45 E. 3. C. 3. 
I R. 2. c. 13. and c. 14. 21 
H. 8. c. 6. 27 H. 8. c. 20. 32 
H. 8. c. 7. and 2 & 3 Ed. 6. 
c. 13. With Obſervations on 
each Statute. . 


lr HERT0O in this Diſcourſe we have This. tis 

= ſhewn the Nature, Kinds, Qualities, aaa. x 

and Incidents of Tithes; to whom they are ſued for, &. 
- = | due, | | 


1AP, 
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thereto, and what are diſcharged therefrom, 


ſued for and Recovered ; and how, and in 
and defended in the ſaid Courts reſpectixeh, 


Not originally 
in the 
Eccleſiaſtical. 


the Pope's Erection) claimed the ſole Cogni- 


might Sue for the ſame in thoſe Courts. Ser 


That Tithes, and other Eccleſiaſtical Di- 


The Law of Tithes, &c Þ 4 
due, and by whom payable, with the ma. 
ner of Payment; what Lands are liable 


with the Reaſon and Means of ſuch Dil, 
charges, both at the Common Lad and by 
Acts of Parliament. 2 pop 

We come now, in the next Place, to ſhey 
in what Courts Tithes may, or ought to be 


what manner ſuch Suits are to be proſecuted 


either Spiritual or Temporal. 

And here in the firſt Place we may ob. 
ſerve, That altho* it is commonly (aid, 
That the Eccleſiaſtical Courts have the 

per Juriſdiction of Tithes; yet that mult be 
underſtood to relate only to thoſe Times 
when in Conſequence of King John's alien 
ing his Kingdom to the Pope, the Eccle- 
ſiaſtical Courts, (which were originally of e. v 


zance of thoſe Cauſes. See Prynr's Hiſt. of 
King Fohx 71, 72, 89, 90. Sc. and &. 
den's Hiſt. of Tithes. chap. 21. And v 
infra. * ; 1 , 

For tis very Evident from many antient 
Records and Hiſtories of this Kingdom, 


ties were originally  cognizable in the Kings 
Temporal. Courts, and that at Common 
Law, and of Common Right, whoever had 
any Right, Property, or Intereſt in Tiths, 


2 Inſt. 4903 661. Held. Hiſt. of Tithes, 4 
Lamb. Saxon Laws, 45. Oc. * 


mnty and Hundred Courts, where the Bis 
ſhop or his Deputy, and the Sheriff, or the 
King's Bailiff, ſate as Co-ordinate Judges, 
here being at that Time no ſeparate Court 
f Ordinary Eccleſiaſtical Juriſdiftion, the 
aity being then eſteem'd Populus Dei, as 
nuch as the Clergy, and had equal Votes 
vith them in the Election of Biſhops, Arch⸗ 
ſhops, Sc. and in determining of the 
hurch's Rights, Ec. © „„ 
Mr. Selden has alſo ſhewn us, That the When the Bi- 
;ſhops Conſiſtory here in Englaud, was in- 2s Courts 
roduced by William the Conqueror, and gives — ug 
5 the Writ or Charter, whereby the Court 1 
as firſt erected, and a ſeparate Juriſdicti- 
n thereby given to Biſhops, Archdeacons, 
gc. which ſeems done in Gratitude to the 
lergy for their promoting his Claim, moſt 
f the Biſhopricks, Abbies, Sc. being poſ- 
hy by Normans at the Time of his Ar- 
„ 1 1 
That Charter runs thus, Mando & Regia u. the Con- 
luthoritate precipio, ut nullus Epi ſcopus vel quer's Char- 
chidiaconus De legibus Epi ſcopalibus am- er. 
ius in Hundredo placitum teneant, nec cauſam 
4 ad Regimen animarum pertinet, ad Fudi- 
um Secularium hominum adducant; ſed qui- 
que ſecundum Leges epiſcopales de quacung; 
iſa vel culpa interpellatus fuerit, ad Locum 
1 ad hoc Epi ſcopus elegerit & nominaverit 
mat, ibique de _ ſua reſpondeat, & non 
undum (Furatores ) Hundreti ſed ſecundum 
SY „ Ee ee ene 


\ 


Eceeleſiaſti- 
ca] Courts 
erected. 
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Canones & Leges Epiſcopales Rectum Deo & By ſiaſt 
copo ſuo faciat; and cloſes it thus, Hos etiam . S. 


_ Tn fendo ut nullus Laicus Homo de Legibus que ai befo 
ſtrain d. Epiſcopum pertinet ſe intromittat. See lin 8 F 
——__ #bid. 413, 414. 1 | 4 
But notwithſtanding this Charter, it ſeems and 

the Juriſdiction of Tithes was not ſo abo. wat 

lutely ſettled in the Eccleſiaſtical, or Bi. 75 

ſhops Courts, but ſtill ſome Svits for them J 5 

were proſecuted and Recover'd thereon in h c 

the 'Temporal Courts, whereof Mr. Selin 4 l 

gives us ſome Inſtances, and more might be 2 


given in the Time of H. 1. who, in this par- 
ticular, ſeems to have reſtored the antient Wl - b 
Saxon Rule in the Recovery of Tithes. or 
1 aft oe. For that King, whoſe Right was eſtabliſh. WW plea 
flore L King ed by the Engliſo in Oppoſition to the Ny. rich 
H. 1. mans, not only by his Charter reſtored 
to the People their former Laws and Rights 
which had been broken and invaded by hi Bl par! 
Father and Brother; but alſo with Reſpe& on 
to Tithes provided by a new Law, (Deck- N 
ratory of the old) vis. 
Si quis redtam Decimam ſuperteneat vadi 
Leges H 1. Præpoſitus Regis & Epiſcopi & Terre Dumin 
cap. 11. cum Preshytero & ingratis auferant & E. 
cdleſiæ reddant, &c. i.e. If any Man with 
holds or detains Tithes that are due, let the 
Sheriff or Officer, the Biſhop's Deputy, 0 
Archdeacon, and the Lord's Steward or Bai- 
If, together with the Presbyter, or Parſon 
of the ſame, go and take them away, i. 
adjudge them from the Deteiner and re. 
ſtore them to the Church, Ec. 
Here we ſee a Court for deciding Matte" 
of Tithes compoſed of Laymen * — 
ares , 


Gaſticks, ſimilar in Form to that of the 
Saxons. And that in thoſe Elder Times, viz. 
before and about the Reigns of King H. 2. 
£2, the King's Secular Courts originally 
held Plea of the Right of Tithes, is clear 
and evident from many infallible Proofs, 
which the Reader may find collected by 
Mr. Selden in the 14th Chapter of his Hi. 
of Tithes. 17 5 1 : 

But the reſtleſs Spirits of the Clergy of 

thoſe Times left no Stone unturn'd till they 47 length 
had brought this, and all other Matters ſettled, in the 
they called the Church's Wh KT within their ee. 10 
own ſeparate Iuriſdiction; ſo that at length Reffittim. 
it became a ſetled Point, That the Eccle= * 
ſiaſtical Courts had the ſole Power to hold 

Plea of the SubſtraQion, or withholding of 

Tithes, (except in the King's Caſe) and this 

Claim of theirs ſeems favoured by di- 

vers Caſes in Law, and ſome Acts of 
Parliament, but ſtill with ſome Reſtriction, 

Nor was this Claim of theirs ſubmitted $122. 18 E. z. 
to without great Reluctance in the Laity, as cap. 7. 
appears by the Statute 18. E.3.c.7. whichrecites 
© Whereas Writs of Scire Facias have been 
© (often) granted to warn Prelates, Religi- 
cus, and other Clerks to anſwer (for) 
© Diſms (or Tithes) in our Chancery, and 
* to ſhew, if they have any thing, or can 
* any thing ſay wherefore ſuch Diſms (or 
* Tithes) ought not to be reſtored to the 
© {aid Demandants, and to anſwer as well 
to us, as to the Party for ſuch Tithes, (It 
* Ena#s,) That ſuch Writs from henceforth 
* be not granted ; and that the Proceſs hang- 


Temp. H. 1 


302 The Law of Tithes, &. 


© ing upon ſuch Writs be adnulled and u. ha 


6 pealed ; and that the Parties be diſmiſſ 39 

1 — the Secular Judges for ſuch manne 17 

© of Pleas; Saving to us our Right, (uh à Wiz 1 

© we and our Anceſtors have bad, and ten 4 

© wort to have of Reaſon. In Witneſs where. Par 

© of, at the Requeſt of the ſaid Prelates, ] mar 

© theſe Preſent Letters we have ſet out Sea, Nano 

© Dated at London the 8th Day of Fuly, in cher 

© the Yearofour Reign of England the 81th, Cal 

© and of France the 5th. . bety 

Il will not here argue againſt the Validity ren 

of this Act of Parliament, as tis commonly uri. 

_ termed, but ſurely there ſeems ſome Cat art 

in obtaining it; and the Exemplification, if io. 

not the Grant it ſelf, was made ſolely at the Bl 
Requeſt of the Prelates, and ſeems to be NO 

the Effect of ſome Agreement or Compol. iſe + 

tion between the King and them, withou Wonit 

the Conſent of the Commons, Sc. 0. 3 

| Fitz. Nat. Bre. 30. E. 1 Keb. 110. So 
FuriſdiFion of We might alſo here take Notice of the fctio 
the Temporal ſeyeral Statutes of 13 Ed. 1. cap. 5. and 34 aint 
Co. EA. 1. c. — as alſo of 9 Ed. 2. cap. 1, 2, and ſarryi 
F. 45 E. 3. cap. 3. touching the Regulation et or 

of Suits for Tithes, which ſhew, That « V 0 

that Time Suits for Tithes were not wholly ion? 

in the Cognizance of the Spiritual Courts e ni 

See thoſe Statutes before mentioned, lle, 

16, 17, 21, 2 & ug Poſt. | 11 | 

gen two And long after this, (as by a continu $a P. 
— e Series of Caſes from the Reign of Ed. 2. d th 
that of H. ). it appears) wherever the Right Haris 

of Tithes was in Queſtion between tuo _ 
e Kir 


Laymen, or between a Clergyman and! 
Layman, there the King's Temporal * 


nd n. 


had Cognizance thereof. See 38 E. 3. 36. 


39 E. 3. 23. 44 E. 3. 29. 2 H. 4. 15. 
1 H. 6. 5 H. 6. 10. 20 H. 6. 17. 31 H. 6. 11. 


2 E. 4. 5. 44 A 25. &c. 


another, or the other Clergyman himſelf; 


there, tho' the Diſpute appears in theſe 
Caſes to be concerning the Right of Tithes 
between the two Parſons, yet the King's 
Temporal Court ſhall not be ouſted of its 
Turifdition. For as much as it appears both - 
Parties are not Clergymen. Vide 5 H. 6. 
zo. 50 E. 3. 20, Oc. ſupra. ST 
But where theConteſt was directly between Contra, if 
wo Clergymen, there the Juriſdiction of between two 


he Spiritual Court ſeems to have been as ©/ons- 
onſtantly admitted. See 14 H. 4. 17. 5 H. 5. | 
p. 36 I 6.05: 

So that if one Parſon ſhould bring an 


AA: | Hoæv ha 
ction of Treſpaſs at the Common Law hovleads 4. Ke. 


gainſt another Parſon, for the taking or 
arrying away of Corn, or other Thing, 
t out for Tithes, the Defendant may by 
ay of Plea ſhew, that the Goods in Que- 
jon were Tithes ſet forth, and ſevered from 
e nine Parts, and that he is Parſon of 
Dale, and that he, and all his Predeceſſors, 
ime out of Mind, have had thoſe Tithes 
a Portion which belong'd to his Church; 


ariſh where they grew, claims them as his 
ithes ; and demand Judgment, whether 
ic King's Court will hold Plea: By ſuch 

1 FL Plea 
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And ſo if the Queſtion was between the Or one Lay, 
Farmer, Baily, or Servant of one Clergy- aud the other 
man, and the Farmer, Baily, or Servant of“ Parſon. 


d that the Plaintiff, being Rector of the -— 
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304 The Law of Tithes, & 
Plea, tis ſaid, the King's Court fhall be 
doduſted of Juriſdictio . 
Bound: of But if the Diſpute in ſuch Action fall on 
. in to be about the Bounds of the two Pariſhes; 
the Kings or if it happens in pleading or otherviſ, 
Courts. that ſuch Bounds, >. are drawn in Que 
ſtion, there the King's Court ſhall not be 
ouſted of its Jurifdiftion. 


3 But it ſeems in all Caſes, where the Ri ſa 
— ag of Tithes only is in Diſpute in the Gig 20 
Spiritual. Court, between one Parſon and another, uma! 
whoſe Names ſoever the Suit there is, there by : 
no Prohibition lies, i e. If both Parſons cane Wi Beg 
in by the ſame Title of Patronage ; ſo that te 4 
Right of Patronage came not in Diſpute Wo. 


See Weſtminſter 2. c. 5. 40 E. 3. 28. x; 
h | - 0. 29. £ | 

if claimed by And ſo ſeems the Law at this Day, if 

ibe ſame Title. Queſtion ariſes between the Parſon, whos 

Patron, and the Vicar, whether the Tiths 

belong to the one or the other of them, there 

no Prohibition lies, if both Claim by thx 

_ Title. Vide ibid. Noy 147. Moor 90} 

But where the Right of Tithes is conti 

verted between two Clergymen, who com 

into their Churches by ſeveral Patrons, the earne 

the Spiritual Court hath no Juriſdiction v 

And of le determine the Right, in Caſe the Tithes# 

than a fourth Mount to the fourth Part of the yearly V+ 

Part, &c. jue of the Church. But in ſuch Caſetl 

- Title is to be determined in the King's Coum 

by a Writ of Right of Advowſon of Tithe 

Vide poſt, and the Statutes Mts . þ 

gatis and Artic Cleri. Yet in that Ca 4 1 

| | 
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all be Wl 'Tithes in Queſtion do not amount to the 
4th Part of the yearly Value of the Church, 
all ou che Eccleſiaſtical Court may determine the 
riſhes; WW Right on a Writ of Spoliation. See Fitz. Syoliation, 
erwile, WW at. Brev. 37 E. - . N 
1 Que- And ſome think, 'That where the Parties 
not be contending are both Clergymen, and both 

Claim a Right to Titnes under one and the 
igt WW ſame Title, or Patron, there, tho' the 
piritual whole Tithes come in Debate, yet the Title 
her, in mall be determined in the Spiritual Court. 
„then by a Suit in the Nature of a Spoliation. See 
1s cant Degg 371. | ; | | 
hat te And here give me leave to add a few of the nt 
)iſpute. Words as to the Writ of Indicavit (or Pro- Indicavit, 
28. 3 hibition at Common Law) relating to this 

Matter. A 

Some indeed have been of Opinion, that 4 Probibition. 
this Writ is grounded on the before menti- - 


Tito Moncd Statutes of Curcum ſpecte agatis and Arti- 

„ there; cleri, cap. 2. But it is very clear, that 

by tes Writ lay at the Common Law; and by I 7ay at 
oor 90 his Writ the Temporal Courts in thoſe Ei- Van Lau. 


ler Times, more eſpecially reſtrained the 
xorbitancies of Eccleſiaſtical Juriſdiction. 


And it appears in our Books, That very In all Caſes of 


s, ther arned Judges were of Opinion, it lay in iobt o 
Ction VI! Caſes, where the Right of Patronage — Fa 
ithes *Wnizhe come in Diſpute ; and herewith Coke, | 
rly Vo). Juſt, ſeems to agree, in his 2 Iuſt. pa. 


64. See 4 E. 4. 27.6. per Markham, and 

3 H. 6. 20. per Meyle. 

And Bra&on, a learned Judge, who wrote 

the Time of H. 3. and long before thoſe 

tatutes were made, ſays, that this Writ jy, if 

es, ſs contentio fuerit 8 Redtores de aliqui- for a 6th Part. 
bus 
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306 The Law of Tithes, & cr. 
bus Decimis qua eftimari poſſunt uſque af 
 quartam quintam vel ſextam partem advocati. Wl 4; 
nis, ultra quam partem non extenditur Prabibi. De 
tio, prout ſibi videtur, Oc. Vide Bract. Lib. 
cap. 4. pag. 402. 5. | 
Now for a But whatever the Common Law was, i ha: 
Jourth Part. is now ſettled by the ſaid Statutes of Circun. bit. 
ſpecte agatis and Articuli Cleri, cap. 2. That er 
unleſs the 'Tithes in Demand be at leaſt of Leo 
the fourth Part of the Value of the Church, ; 
this Writ of Indicavit will not lie. reſt 
By Stat. Ar- The Words of Articuli Cleri, c. 2. ate, Mort 
ticuli Cleri, 5 fit contentio de Fure Decimarum origin to ; 
= 0 habens de jure Patronatus, & earundem Deci- Muir 
marum Suantitas aſcendat ad quartam parten M ther 
bonorum Eccleſiæ, Locum babeat Regia P if u 
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hibitio, 3. e. this Writ of Indicavit. Part 
Where it lies, And this Writ lies where one Parſon de. be 1 
Ke. mands Tithes againſt another Parſon, ue. 


the fourth Part of the Value of the Church A 
or more, i e. where they come into ti; fe 
Church, or claim their Rights under ſere- ther 
ral Patrons. For if they come in both /f a 
one Patron, then the Right of Advcu iſ: w. 
cannot come in Queſtion ; and by Conſe Rhe 
quence this Writ will not lie. 
But ſuppoſe there be a Parſon with here 
Vicarage endowed, whereof the Parſon Cour 
Patron, and a Suit be for Tithes, as belong ue h 
ing to the Parſon, to the Value of a foul Po 
Part of a Parſonage, but not to a fourind t 
Part of the Parſonage and Vicarage: % 
ſeems in this Caſe, though the Vicarage Et 
derived out of the Parſonage, and may agi | 
5 be reunited to it, that yet by Reaſon of t 
3 ſeveral Patrons, an Indicavit lies. Vide EN 
44 . B. & ©. 12 f. 4 13. —— 
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And it is to be obſerved, That this Writ 41d when. 
does not lie before the Libel, nor after a 
Definitive Sentence. For the Party that 2 Inſt. 364. 
prays it, muſt ſhew a Copy of the Libel | . 
in the Court of Chancery before he can 
have it. But a common Writ of Prohi- 
bition may in many Caſes be had after 
Sentence in the Spiritual Court. See Iuſtit. 
Legalis, Pa. ä ” 
And although the Law be at this Day Fim of the 
| reſtrained to a fourth Part of the Value Writ not al. 
z. are, of the Church, where before it extended ?*re4 
iginen to a fixth, Cc. yet the antient Form of the 
Dec BAM Writ ſtill remains, and is not altered by ei- 
ther of the ſaid Statutes. And therefore, 


if the Tithes in Demand be under a fourth 
Part of the Value of the Church, it muſt 


P lzadings, 


on de: be ſhewn in Pleading, by the other Side. 

on, ew F NB. 1 Sn -- 

church And this Writ lies as well for Offerings „%, hos 
to tie: for Tithes. Vide FE N. B. 45. B. And Vicarage, of- 
r ſere· there is a Note in the Regiſter, That it lies ferings, &c. 
oth Hf a Vicarage or Prebend, & alia Similia, 

1c well as a Rectory, and ſee the Form of 


he Writ, F. N. B. 30. C. Reg. 33, 36, &c. 
When ſuch Writ is ſued and ſerved, and Proceedings 


with bereby the Proceedings in the Spiritual thereon. 
r{on Court ſtayed, then the Plaintiff there is to 

belong ue his Writ of Right of Advowſon of ſuch 

fou Portion of Tithes as the Cafe requires, 
found this is given by the Statute of JYYeft- Weſtminſter 
age ninſter 2, cap. 5. (made 31 Ed. 1.) vis. 2. cap. 5. 
arage! Et cum per breve de Indicavit impeditur N 
ay agu alicijus Eccleſiæ ad petendas Decimas xy... of 


! Vicina parochia habeat Patronus Refori fic Right of Ad- 
M$ impedito yowlon, 
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By whom, 


The Law of Tithes, & 


zmpedito Breve ad petendam advocationem De- 


cimarum petitarum. 


But this Writ (of Right of Advowſon) 


muſt be intended where the Patron has the 


Fee ſimple of the Advowſon in him. 
And note, the Indicavit is to be brought 


in the Name of the Patron and his Clerk, 


and againſt 
whom. 


Tenant in | 


Tail for Life 


or Tears, boa 


relieved. 1 5 


Proceedings re- 
mitied, RC, 


placitum illud teneatis, donec diſcuſſum fit- 
| | ri 


againſt the other Incumbent, that ſues in 


the Eccleſiaſtical Court, and his Patron; 
but the Writ of Right of Advowſon is to 
be ſued by the one Patron againſt the o- 
ther; and the Patron Demandant ſhall al- 
ledge Eæples taken by his Incumbent, both 
of great and ſmall Tithes. See F. N. B. 45. B. 
andize . 5: : 

But if the Patron, againſt whom the In. 
dicavit is ſued, be but Tenant in Tail, or 
Tenant for Life or Years, he cannot then 


maintain a Writ of Right, but muſt de- 
mand and appear to a Declaration upon 


an Attachment, and plead his Title, which 
muſt be proceeded in, and tried, as in Ca- 
ſes of other Prohibitions. See F. NM. B. 30. B. 
2 Iuſt. 364. | 

And when the Title of the Patronage is 
determined at the Common Law, then the 
Cauſe. muſt be remitred to the Eccleſiaſtical 
Court, where Sentence muſt be given, ac- 
comming as the Law has determined the 
Right. 215 | 
And this appears both by the ſaid Sta- 
tute of Weſtminſter 2. c. 5. and alſo by the 
ſaid Writ of Indicavit, which is ſpecially 
founded thereon, viz. Vobis Præcipimus wt 


for ſo 
foreſai 
Subſtr 
the fir 
to the 
mentic 
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vit in curia- noſtra, ad quem illorum pertineat 
ejuſdem Eccleſie Agvocatio. Vids ante 21. 
Regiſter 33, and 36. | 3 
But theſe Writs of Indicavit, and Right 
of Advowſon (as well as other Real Actions) 
are now grown almoſt obſolete, and are ſel- 
dom put in Practice; and therefore I ſhall 
no further enlarge on the Nature thereof, 
or the Proceedings therein; but proceed to 
ſhew, | | . 5 | | 
What Statutes have given Juriſdiction to Of Statutes 
the Ecclefiaſtical Courts in Caſes of Tithes, giving Furiſ- 
gc. And as to this we may obſerve, =—=&4##7 72 the 
That although the Eccleſiaſtical Courts, _ | 
for ſome Time after the Conqueſt, (as a?? — 
foreſaid) ſometimes held Plea in Caſes of 1 
Subſtraction or with-holding of Tithes, yet 
the firſt Statute which granted or confirmed 
to them that Juriſdiction, was the before- 
mentioned Statute of Circumſpedte agatis, 
made 9, or 13 E. 1. which Enacts. 
That if any Rector demands againſt his 
© Pariſhioners, Oblations and Tithes due 
ard accuſtomed— Or if one Rector de- 
* mands againſt another Rector, any Tithes, 
great or ſmall, ſo that it be not the 
© fourth Part of the Value of the Church 
* Alſo, If a Rector demands a Mortuary 
ein ſuch Places where a Mortuary is ac- 
* cuſtomed to be given— Or if any Prelate 
* of any Church, or Patron of an Advow- 
* fon, demands of the Rector any Penſion 
* due to him, all theſe demands are to be 
made in the Eccleſiaſtical Court, G * 
and concludes thus: In omnibus prædictis 
25 bs Caſibus, 


Stat.Cireum- 
ſpecte agatis. 
90r 13 Ed. 1. 


. 
Sth „ 7 P * * - * FM n 
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Caſibus, habet Fudex Eccleſiaſticus cognoſcere 
Regia Prohibitione nom obftante. 


That it is a 
Statute, whether this be an Act of Parliament. But 
Sir Edward Coke and Mr. Selden, with o- 
thers, do think it a good Statute. See 
their Arguments for it, 2 Inſt. 487). and 
Seld. Hiſt. of Tithes, 424, G. 
And Secondly, admitting it to be a good 
LS Act, it has been doubted, whether it ex- 
2 Find tended further than the Dioceſe of Norwich; 
5 it being by the penning thereof, appropri- 
ated to that Dioceſe alone; but by the ge- 
neral Opinion it is held to extend to all 
other Dioceſes, and Norwzch is only put for 
Example. See 2 Inſt. 487. 
Prudently en- And the prudent penning of this Lay, 
ned. See Deg. by our Anceſtors, deſerves our Obſervation; 
cap. 2% it ſhews how careful they were to preſerve 
their own Rights, and to avoid the Incroach- 
ments of the Clergy, who in thoſe Days 
were very powerful. For, 
Firſt, They would not give Way to the 
Canons, to deſtroy their Cuſtoms and Pre- 
ſcriptions allowed by the Common Law; 
and therefore they give the Spiritual Judge 
a Juriſdiction of Tithes and Oblations deli- 
tas & conſuetas only. So that where the 
Cuſtom, Oc. is denied, the Spiritual Courts 
can claim no Juriſdiction by Virtue of this 
Statute. | | 
Secondly, Our Anceſtors would not ex- 
poſe their P.ights of Patronage too far, to 
the Determination of Ecclefiaſtic Judges, 
and therefore this Condition is annexed, 
I Dummod: 


There has been formerly ſome Doubt, | 


claim 
rue C 
Jowit 
Law. 
ſtom, 
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23. 

3 Keb 
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3 Cro. 
2 Inſt 
562. 
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274. 
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Dummodo non petatur quarta pars valoris He- 


cleſie. Lec | 
And Thirdly, They would not ſubject 


themſelves to pay Mortuaries, according to 


the Determinations of the Canon Law, but 
with a Li dari conſuevit; ſo that if any 
Suit were in the Spiritual Court for Tithes, 
or Offernigs, or Mortuaries, not due as well 


by Cuſtom as by the Common (Canon) 
Law, a Prohibition lay, notwithſtanding this 


Statute. And ſo it does at this Day, to the 
Canoniſts great Regret. | 

But how far the Eccleſiaſtical Courts 
claimed or exerciſed a Juriſdiction by Vir- 
tue of this Statute, may be ſeen in the fol- 
lowing Caſes and Authorities at Common 
Law, viz. as to Mortuaries, if due by Cu- 
ſtom, Cc. F. N. B. 51 53. 10 H. 4. 2. 
Fitz. Furiſdidion 20. Kelway 110. b. 1 Cro. 
23”. 1 Sid. 263. 1 Keb. 919. 2 Keb. 835, 867. 
3 Keb. 75. As to Penſions by Preſcription, 
Gc. fee 11 H. 4. 85. NN. H. 51. B 


3 Cro. 675. Pop. 23. Noy 16. 2 Cro. 217. 


2 Inſt. 491, 492. and 1 Sid. 146. 2 Keb. 439, 


Book Caſes and 
Authorities ex- 


planatory of 
the Statute. 


562. 1 Ventr. 3, and 120. And as to Ob- 
lations and Tithes due and accuftomed, ſee 


13 Co. in the Caſe De modo Decimandi, 
2 Keb. 41, 439, $02. 1 Ventr. 3, 120, 265, 
274. 3 Keb. 523, 5247, 562. Some of which 
Authorities, with the Words of the Sta- 
tute, Tithes due and accuſtomed, Mr. Wat- 


ſoz urges to prove, That a Modus Deci- 


nandi may be tried in the Spiritual Court; 
but admits the later (and better) Opinions 
to be, 'That wherever a_ Cuſtom is denied, 
in thoſe Courts, a Prohibition ſhall go. 

| "4 © 


Watſon 619. 


Stat. Arti- 
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| And as to Suits between two Parſons, 
where the fourth Part of the yearly Value 
of the Church is not in Queſtion, we may 
here add, to what we have before ſaid on 
that Head, That in 38 E. 3. 6. it is ſaid, 
Where the Right of Tithes comes in De- 
bate between two Parſons, the one claiming 
the Tithes as of Common Right, as within 
his Pariſh, Ec. and the other to be dif. 
charged by Real Compoſition, Ec. the Ec. 
cleſiaſtical Court ſhall have Juriſdiction of 
it; and ſo it ſeems agreed by Coke and Ba. 
con. 13 Co. 39. in the ſaid Caſe De mui 
Dec. and further to prove this are cited, 
38 E. 3. 5. b. 2 Roll. Abr. 308. Ne. 2. and 
Hetley 60. See alſo Goldsbo. 149. 2 Roll. Abr, 
310. Ne. 2, 5, &c. and the Caſes in 2 Bulſ 
158. 3 Keb. 523, 527, Cc. : | 
The ſecond Statute, made concerning the 
cul: Cleri, Juriſdiction of the Ecclefiaſtical Courts in 
E. 2. e. 5. Caſes of Tithes, was the Statute commonly 
called Articuli Cleri, the Articles thereof be- 
ing projected and drawn up by the Clergy. 
But ſee this Statute before recited in this 
Chapter, under the Head of Indicavit, &. 
And as it only relates to the Tithes of neu 
Mills, ſee that Matter treated of ant 
But we may here note, That the Clergy, 
by Virtue of this Statute, drew to them- 
ſelves the Tithes of new erected Mills, i. 
erected within their Time of Preſcription; 
whereas it appears, that of Common Right 
no ſuch Tithes were due. See 2 Danv. 599 
ante 116, to 126. | | 
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After this came the Stat. 18 E. 3. c. J. Stat. 18 E. 3. 

of e 72 great- 3 

222 the 
cleſiaſtical 

Furiſdiction. 

Q. if an A 

0] Parliament; 


which greatly enlarges the Juriſdiction 
the Eccleſiaſtical Courts in Caſes of Tithes. 
See this Statute before recited in this Chap- 
ter, and note the Doubt ibid. Whether it 
be a good Act of Parliament, Oc. 
But ſuppoſing it a good Act, yet it muſt 
be confeſſed, the Clergy at that Time, by 
Means of the Chancellor, practiſed ſome 
Art in obtaining it; and their Power and 
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obtained 
Art, OY 


P actice about that Time became ſo exor- 
bitant, as to demand and exact Tithes, by 


Proceſs of their own Court, for divers 
Things which in their Nature were not 
Tithable. And this. occaſioned divers Peti- 
tions and Complaints in almoſt every Par- 
liament, as appears ,in 1 Ro/l. Abr. 636, 
637, Se. , ANTE 

Ret. Parl. 11 E. 3. Ne. 51. The Com- 
mons pray, That no Man be drawn in Plea 
in Court Chriſtian for Tithes of Wood or 
Underwood, unleſs in ſuch Places where ſuch 
Tithes have uſed to be given. Anſwer, Let 
it be done as hath uſed to be done before 
thele Dyas... | 

See 2 Inſt. 642. 2 Roll. Rep. 122. and 
Palm. 38. where the ſame Record is cited, 


Petit ons in 
Parliament 


againſt Tithes 


of Wood, 


and it is ſaid, That Tithes were not paid of 


Wood, till Stradford Archbiſhop of Canter- 
bury in 17 E. 3. made a Conſtitution, that 


Tithes of Wood ſhould be paid within his Ju- 


riſdiction, de Sylva cædua, of which the 


Commons complained at the next Parlia- 


ment, and every Parliament afterwards till 
16 Ric. 2. See alſo Lit. Rep. 153. 2 Leon. 80. 


er- 
—__ 
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So, Rot. Parl. 18 E. 3. No. 12. The Con. Mind 


* againſt what they have uſed Time — 
e Min 


compla 


mons pray, That as a Conſtitution is made by MW 7 aw: 

the Prelates (Note their Inſoleuce) totakeTithe Thi 

of all Manner of Wood, which Thing was ne. by the 

Note. ver uſed ; and that Niefs (i. e. Women Slaves) Ito the 

and alſo//ives, might make'Feſtaments; which ther 1 

is againſt Reaſon ; that therefore it would iz. I 

pleaſe by him and his good Council to ordan ¶ Biſhop 

a Remedy. And that his People ſhould re. not de 

main in the ſame State as they had been ¶ſtitutic 

uſed to be in the Time of all his Progeni- And 

tors: And that Prohibitions ſhould be granted The ( 

to all thoſe who are impleaded of the Tithe Would 

of Wood, without having a Conſultation, been u 

| Notes. (Note, this claims an Exemption from a The K 

Tithes of Wood.) But the King, by the Alſo 

 Archbiſhop's Means, gave them only thi Comm 

Anſwer: The King wills that Law and Rez hat ( 

ſon be done; and yet theſe Words ſhev, N ought 

the King aſſented to what was reaſonable; Mit has 

and conſequently, ſo far, it ought to hat And al 

the Force of an Act of Parliament. ner of 

Again, Rot. Parl. 21 E. 3. No. 48. The And t 

Commons pray that whereas the Archbiſhop Court 

and Biſhops (it ſeems of both Provinces) hat WWderwod 

lately ordained a Conſtitution to give (and ar 

pay) Tithes of Underwood ſold only ; where! as well 

before theſes Days no Tithes were gien ttomed 

Ne. (thereof) Now the People of Holy Church Conſul 

4 by Force of the ſaid Conſtitution, take and:;s Cy 
q demand Tithes alſo of Groſs Wood, as vel chats 
| as of Underwood ſold, and not ſold, (Het fore t! 
i in they extended their Claim with a Vers E. 
if geance, even beyond their own Conſtitution,) . And 
0 arons 
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Mind, to the great Damage of the Common 
Law: For which they pray Remedy. | 
This Petition, inſtead of being anſwered 
by the King, as it ought, was only referred 
to the Archbiſhop of Canterbury and the o- 
ther Biſhops, as appears by the Anſwer, 
viz. The Archbiſhop of Canterbury and other 
Biſhops have anſwered, 'That ſuch Tithe is 
not demanded by Reaſon of the ſaid Con- 

ſtitution, but of Underwood. | 

And Rot. Parl. 25 E. 3. pars 2. Ne. 17. 
The Commons prayed, That no Tithes 
ſhould be paid of Wood, but where it hath 
been uſed, and not of Groſs Wood. Anſwer. 
The King will adviſe. BY 

Alſo Rot. Parl. 43 E. 3. Ne. 17. The 
Commons pray, That it be declared, in 
what Caſes Tithe of Wood or Underwood 
ought to be given of Right, in Places where 
it has not been given before theſe Days. 
And alſo, That it be pur in certain, what Man- 
ner of Wood ought to be called Sylva Cædua. 
And that in Caſe any be impleaded in 
Court Chriſtian of Tithe of Wood, or Un- 
derwood, that a Prohibition be granted, 


as well to the Judges as Parties, as is accu- 
ſtomed in other Caſes, without having a 
Conſultation. Anſwer. Let the Statute in 
this Caſe ordained be held and kept. But guere 
what Statute is intended, for this was be- 
fore the Statute of Sylva cædua. Quere if 
18 E. 3. N. 12. ante. 5 

And Rot. 45 E. 3. Ne. 23. The Earls, 
Barons, Knights, and other of the Commons 


complain, That where they ſell their * Groſs + $,,, pa. 


3 Wood, 585. 


and an Attachment thereon in Chancery, Chancery. 


* 


Sylva cædua. 


Siat. 45 E. z. 


cap. 3. 


Sylva cædua. 
granted, and an Attachment, c. See FN 


De 


Courts; for Rot. Parl. 
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Wood, of the Age of twenty, thirty, ot 


forty Rears, or of greater Age, to Merchants 
to the Profit of themſelves; and in Aid of 
the King in his Wars, Parſons and Vicars of 
Churches implead and trouble the ſaid Mer. 


chants in Court Chriſtian-for the Tithes of 


the ſaid Wood, naming it by theſe Word, 
Syboa cædua; whereby they cannot ſell their 
Wood at the true Price, to the great Da- 
mage of them, and of the Realm, of which 


they pray the King and his Council to ap- 


ply a fit Remedy, and Declare and Inter- 
pret openly theſe Words, Sylva cædua; at 
to the Intent of the Commons, Underwood 
is compriſed in theſe Words, and not Trees 
of ſuch Age. Anfwer, Let there be a Pro- 
hibition granted, and an Attachment, as 
hath been uſed before theſe Days. See 2 
Danv. Abr. 587. _ w 

And note; That upon this Petition the 
Statute de Sylva Cædua was made, 45 E. 3. 
c. 3. whereby it is ordained and eſtabliſhed, 
That a Prohibition in ſuch Caſe ſhall be 


a... . ; 
But it ſeems the Clergy uſed divers Shifts 


and Tricks to render this Stature void ; and it 


ſeems, it was declared void by the Spiritual 
47 E.g. Ne 21 
(i. e. at the next Parliament) All the Com- 
mons of the Realm pray, That as at the laſt 
Parliament held at H7zchefter, the Lords 
and Commons of the Land made thei 
Complaint, That Parſons and Vicars of the 
Holy Church travailed them in Court Chri- 
ſtian, for the Tithes of great Wood, or 

Ci” 
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or of the Age of twenty Years and above, under 


Colour of this Word Sylva cædua, at their 


nts 

| of Ml Requeſt it was ordained, That no Wood, 
sof which was or ſhould be of the Age of twen- 
ler. ty Years or more ſhould be Tithable: And 
; of che Parſons of Holy Church intending and 
ds, Wl contriving, that this Ordinance ſhould not 
cir WM reftrain them of their antient (unjuſt) In- 
Da- WY croachment, ſurmiſing, That this was not Becauſe, as I 
ich aimed for 2 Statute, they purſued in Court conceive, the 

ap- ¶ Cbriſian, contrary to the Ordinance afore- 22 45d 
ter: ad, to the great Damage of the People: has 

That it would pleaſe the King to affirm the 


{aid Ordinance for a Statute to endure for 


recs the Time to come; and that a ſpecial 
ro- WY Prohibition upon*the ſame Statute ſhould 
de made thereof in Chancery, forbidding 
e 2 ¶ thoſe in Court Chriſtian to hold Plea of Tithes 


of Wood of the Age aforeſaid. Anſwer, 


the Let there be ſuch a Prohibition granted, as 
„ 3. hath been of antient Time. See 2 Dauv. 
1ed, 588. | | 105 

be T have produced theſe Records not only 


to prove the Incroachments of the Clergy 
of thoſe Times in the Caſe of Tithes ; but 
alſo to ſhew how difficult it was to obtain 


dit Relief in Chancery againſt their Incroach- 
cual ments; the then Chancellors being Eccle- 
21 N baſticks, and conſequently too Partial to their 
om- on Order, as partly appears by the fol- 


owing Record relating to the ſame Mat- 


rds er, vz. 4 

heir . Rot. Parl. 2 H. 4. N* 29. Phe Commons 
the in their Petition recite the ſaid Statute 45 
hri- . 3. c. 3. and ſay, That notwithſtanding 
ſal, | | 1 the 
of "TE | 
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the ſaid Statute, Parſons and Vicars clain Th 
Tithes of all manner of Wood, as before Ml theſe 
they were wont: Becanſe that Conſultation; Wl pr, 
Wee. in ſuch Caſes have ſo eafily been granted ij made 
Chancery. Chancery, by Colour of this Word Sir S. 
| cædua: And therefore they pray, That the as ind 
King would pleaſe to Ordain, That no Con- ¶ Court 
ſultation be granted by theſe Words $yjwu them 
cædua, if fo it be, that the Wood of which lis J 
Tithes are claimed be of the Age of twen- Nalſo, 
ty Years, or more, at the Time of the cui. Chat 
ting; and a Pain thereupon ordained in this It is 
preſent Parliament: Anſtwer, Let it be done Par, 
as hath been done before theſe Days. Se Plea 
2 Inft. 642, 643. Plow. 470. 1 Roll. Aj. taket 
639. and the like in Effect is Rot. Pan and! 
2 H. 5. pars 2 NY g. ib. 636. | an E 
Alſo Rot. Parl. 5 H. 4. N® 66. The Com. ſtanc. 
b mons pray, That whereas many of the on T 
_ Fe, Lieges of the King are often vexed and trou- WM to bi: 
of Stone and bled by Parfons and Vicarsof Holy Church, That 
Hatt, Kc. by Citations and Cenſures of ſaid Hoh Hhall 
| Church, for Tithes of Stone and Satt, work- ally, 
ed and drawn out of Quarries, of which WI After 
Tithes are (to be) paid: That he would WM ithes, 
pleaſe to Grant, That if any Prohibition be Hues, 
made in the Caſe, that no Conſultation be out 1 
granted to the Contrary. This alſo ſne ut (a 


Chancellor, the Practice of the then Chancellors to grant {Wade to 
Oe. Conſultations, or Cognizance even of Thing Wantage 
not Tithable, to the Spiritual Court: And'vers o 

it alſo ſeemgy That by the Chancellor ante Poy 

Biſhops Means, the King gave the Anſv! s he f 

of ſa aviſera, and denied Relief to th Md eit! 
Commons upon this Petition. See 1 N bhurch, 


Abr. 636. D. 4. iz, 


Tt 
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aim The next Statute that occurs, touching Stat. 1 R. a, 
theſe Matters, after that of Sylva cædua ſu- 4p. 13. 
pra, was that of 2:8; c. 13. This was - 


made by the Clergy's Influence, and as 
vos WY Sir S. Degg ſays, was for puniſhing of ſuch SeeDegg 373, 
the Nas indicted thoſe that ſued in the Spiritual 


Court for Subſtraction of Tithes, or compell'd 


Oll- | 
wor them to deſiſt by Bonds, or otherwiſe. But 
hich is Law is now altogether obſolets. As 


alſo, | | 
Chap. 14. of the ſame Parliament, VIS. Stat. 1 R. 2. 


this It is accorded, That at what Time any cap. 14. Vide 
lone Parſon of the Holy Church be drawn in ante, pa. 23. 
dee Plea in the Secular Court for his own Tithes x 

Ain, taken by the Name of Goods taken away; 


and he which is ſo drawn in Plea, maketh 
an Exeception or alledgeth, That the Sub- Serif Aver- 
ſtance and Suit of the Buſineſs is only up- 5, 


the on Tithes due of Right, and of Poſſeſſion, 

rou- to his Church, or to another his Benefice, 

rch, WF That in ſuch Caſe the general Averment 

oly ſhall not be taken without ſhewing ſpeci- 

ork· ally, that the ſame was his Lay Chattle. - 

h no After which we have no Statute about Stat. 21. H. 8. 
ou Ml ithes, Offerings, or other Church Reve- cap. 6. of 

n be ues, till the Statute made 21 H. 8. c. 6. Mortuarieg. 
n be bout Mortuaries, E5c. (Vide ant. chap. 4.) 


But (as Mr. Watſon complains) this was 


rant made to the Prejudice, rather than the Ad- 
ning Wantage of the Church, and at a Time when 
And Rivers other Laws were made for leſſenin 

and be Power and Intereſt of the Clergy, . 
wer as he ſays) abated the Reverence People 


pad either for them, or the Cenſures of the 
hurch, and occaſioned the following Act, 
. . | 
| Stat, 


——— Vs _ 
3 
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Stat. 27. H. 8. Stat. 2 H. 8. c. 20. which Recites: © ky Ml © 
cop del. © as much as divers Numbers of evil diſpe, ff * 4 
PraBion „ © ſed Perſons, inhabited in ſundry Cour. 01 
Tithes, Ke. ties, Cities, Towns, and Places of thi Bil ra 


Realm, having no reſpect to their Dutie 
to Almighty God, but againſt Right and fti 
good Conſcience having attempted 9 co 
{ubſtra& and with-hold in ſome Places tie bet 
Whole, and in ſome Places great part of 7: 
their Tithes and Oblations, as well Per. © * 
ſonal as Predial, due unto God and Ho) " 


ſhall, according to the Eccleſiaſtical Lan 
and Ordinances of his Church of Eng/ar 
and after the laudable Uſes and Cuſtoms | 
their Pariſh, or other Place where n 
© dwelleth or occupieth, yeild and pay l 
© Tithes and Offerings, and other _ l 
| 6 Ho 


c 

. 

0 

c 

c 

Cc 

c 

o 

C 

c 

© Church, and purſuing ſuch their deteſt. WI fon 
© ble Enormities and Injuries have attempt the 
ed in late Time paſt, to diſobey, ' contemn, i Cat 
© and deſpiſe the Proceſs, Laws and De- Co 
© crees of the Eccleſiaſtical Courts of tis Off 
© Realm, in more temerous and large Man- afor 
© ner than before this time hath been ſeen; cy, 
For Reformation of which ſaid Injuries, N the 
© and for Unity and Peace to be preſerved and 
© amongſt the King's Subjects of this Realn, hone 
© Our Sovereign Lord the King, being fu Peac 
© pream Head on Earth under God of tir dwel 
© Church of England, willing the Spiritul dina! 
© Rights and Duties of that Church to bf 1udg 
© preſerved, continued and maintained, Hal ON 1 
© ordained and Enafed by Authority of thi then 
© preſent Parliament, That every of li Cour 
Subjects of this Realm, England, Irelad bs 
© IV ales, and Caleis, and Marches of the ſam 2 | 
0 | 
; 

0 

C 


9 . 
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© Holy Church ; and that for fuch Subftra- 
6 ions of any of the ſaid Tithes, any. x 5 
© or other Duties, the Parfon, Vicar, Cu- 
rate, or other Party in that Behalf grieved, 
may, by due Procefs of the King's Eccleſia- 
« ſtical Laws of the Church of England, 
0 8 Perſon or Perſons offending 
6 before his Ordinary, or other Competent 
© Fudge of this Realm, having Authori- — n= 
c to hear and determine the Right of General. 
C Tithes, and alfo to compel the fame Per- 
© ſon or Perſons offending to do and yeild 
© their faid Duties in that Behalf, and in 
© Caſe the Ordinary of the Pioceſs, or his 
Commiſſary, or the Archdeacon, or his 
© Official, or any other competent Judge - 
aforeſaid, for any Contempt, Contama- 
cy, Difobedience, or other Miſdemeanor of 
the Party Defendant, make Information 
and Requeſt to any of the King's moſt 


F honourable Council, or to the Juſtices of 


Peace of the Shire where ſuch Offender 
dwelleth, to affiſt and Aid the fame Or- 
dinary,Commiſfary, Archdeacon, Official or 
Judge, to order or reform any fuch Per- 
on in any Caſe before rehearſed, ' That 
then he of the King's faid honourable 
Council, or ſuch two e the Peace, 
whereof one to be of the Sorum, to whom 
ſuch Information or Requeſt ſhall be made, 
ſhall have full Power and Authority, by 
Virtue of this Act, to attach, or cauſe to 
be attached the Perſon or Perſons againſt 
whom ſuch Information or Requeſt ſhall 
be made, and to commit the fame Perſon 
or Perſons to Ward, there to remain with- 
> 6 © out 


out Bail or Mainprize, till that he, 6 
they ſhall have found ſufficient Surety to be 
bound by Recogizance, or other wiſe, be. 
fore the King's faid Councellor, or Juſtice 
of Peace, or any other like Councellor, 
or Juſtice of Peace, to the Uſe of our 
ſaid Sovereign Lord the King, to give due 


Proviſo for 
London. 


Alſo lacuful 
Actions, De- 

fences, Ap- 
Is, Probi- 

tions, &c. 
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Obedience to the Proceſs, Proceedi 


bove Written. 


Provided, That this Act, nor any Thing 
therein, ſhall not extend to any Inhabi- 


tant of London, for or concerning any 
Manner of Tirh-Offering, or other Eccle- 
fiaſtical Duty grown\and due to be pail 
or yielden within the ſame City, becauk 
there is another Order made for, the Pa). 
ment of Tithes, and other Duties with 
the ſaid City. e 
© Provided alſo, That every Perſon and 
© Perſons, being Party or Parties, to 4" 
© ſuch Suit, hall and may make, and hate 
© his, and their lawful Action, Demand of 
© Proſecution, Appeals, Prohibitions, and 
© all other their lawful Defences and Reme 
© dies in every ſuch Suit, according to 
© faid Eccleſiaſtical Laws, and the 2 2 
LY | | Statut 


23 3 


Decrees and Sentences of the Eccleſiaſti. 
cal Court of this Realm, wherein ſuch 
Suit or Matter. for the Premiſſes ſhall 
depend or be: And That every of the 
King's ſaid Councellors, or two Juſtices of 
the Peace, whereof one to be of the Qu 
rum, as is aforeſaid, ſhall have full Power 
and Authority by Virtue of this Act, to 
take, receive, and record Recognizances 
and Obligations in any of the Cauſes + 


3 
© St 
© lib 
© of 
nes 
© abc 

Pr 
6 rec 
in c 
© but 
Hi 

0 *. 
Happe 
« ſuch 
© ratif 


C of th 
ig 
© ſaid, 
© paid 
, ing t 
But 
were d 
ed und 
clſiaftic 


not affi 
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© gtatutes of this Realm, in as ample and 


« of them might have had, if this Act had 
© never been made, any thing in this Act 
© above written notwithſtanding. 
Provided alſo, c. That. this Act 
© recovering of Tithes, ne any Thing there- 
© in contained, fhall take Force and Effect, 
but only 
« Highneſs, and ſuch other thirty two Per- 
« ſons, which his Highneſs ſhall name and 


« ſuch Laws as his Highneſs ſhall affirm and 


for 


until ſuch Time as the King's 


« appoint for the making and eſtabliſhing of 


| 
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© jjberal.Manner'and Form, as they or any 


For furthey 


making of Ec- 


cleſtaſtical 
Laws. 


in Force. 


© ratify to be called The Eccleſiaſtical Laws 
wer il © the Church of England ; and after the 
to i © {aid Laws fo ratified and affirmed as afore- 
ices i © (aid, that then the ſaid Tithes are to be 
5 4- paid to every Eccleſiaſtical Perſon, accord- 

© ing to ſuch Laws, and not otherwiſe. * - - 
ing But note; although ſuch a Body of Laws 
abi» ¶ vere drawn up accordingly, and are publiſh- 
any ed under the Title of Reformatio Legum Ec- 
cle» Wh c/e/iafticarum, c. yet for that they were 
paid not affirmed or ratified by the King as this 
auſe Act directs, they were never received as 


27 H. 8. continues ſtill, in Force. And it is 
likewiſe confirmed by the Stat. 1 C 2 Ed. 6. 
r SEE aging t 42> 
1. Note alfo, 1. That this Act extends to 
ll Sorts of Tithes, Offerings, Cc. Perſonal 
and Mixt, as well as Predialll. 


Laws, and conſequently the ſaid Act of 


and 2. That he that will have the Benefit of i 
me · NRbis Law, muſt ſue for the ſingle Value only, 
ö 4 * ms for the double Value; as upon 


; „ 75 139 
S IF on 3: That 


This Act ſtill 


Vt. 


32 H. 8. c. 7. 
Preamble. 


and wholeſome Laws of this Realm, and 


tempt, Contumacy or Miſdemeanour, as 


men, who by Courſe of the Eccleſiaſtical 


The Law of Tithes, &, 
3. That the Plaintiff in the Eccleſiaſtical 
Court may proceed upon this Act, for Con- 


well before, as after Sentence. | 

4- That the Security taken upon this Act, 
may be as well by Bond as by Recopni- 
zance. e + bo rer 
5. That the Tithes, and other Church 
Duties are to be paid according to the Eccle- 
fiaſtical Laws, and the laudable Cuſtoms and 
Uſages of the Place. (Very cautious!) 

6. The Suit is to be before ſuch Judge as 
hath Juriſdiction of the Cauſe, i. e. either 
Spiritual or Temporal. So 7bat it creates i 
enlarges no Furiſaiion. | 
| Aber which Statute (ſays Mr. Wat{m) 
upon the Diſſolution of Abbies, Tithes came 
to the King, and from him to divers Lay: 


Laws could not fue for them in the Eccle- 
ftaſtical Courts. And having at that Time no 
Remedy for them in the Temporal Court, 
(a Miftake, as I conceive) the following AG 
of 3 H. 8. was made for their Relief. 

© Whereas divers and many Perſons, in- 
© habiting-in ſundry Countries and Places d 
© this Realm, and other the King's Do- 
© minions,” not regarding their Duties t0 
© Almighty God, and to the King our Se. 
< vereign Lord, but in few Years pal 
© more contemptuouſly and commonly pe. 
© ſuming to offend and infringe the goo 


< gracious Commandments of our ſaid 5% 
< yereign Lord, than in Times paſt hunt 
© been ſeen or known, have not letten 1 
WlT a7 5 6 ſubſtrad 
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£ ſubſtract and withdraw the lawful and ac- 


« cuſtomed Tithes of Corn, Hay, Paſtu- 


* rages and other Sort of Tithes and Obla- 
tions commonly due to the Owners, Pro- 
« prietaries and Poſſeſſors of the Parſonages, 


| © Vicarages and other Eccleſiaſtical Places, 


© of and within the ſaid Realm and Domi- 
© nions, being the more encouraged thereto, 
© for that divers of the King's Subjects be- 
© ing Lay Perſons, having Parſonages, Vi- 
© carages and Tithes to them and their 
£ Heirs, or to them and to the Heirs of 
© their Bodies lawfully begotten, or for 
Term of Life or Years, cannot by the 
© Order and Courſe of the Eccleſiaſtical 
© Laws of this Realm, ſue in any Eccleſi- 


* aſtical Court for the wrongful withholding 


and detaining of the ſaid Tithes and other 
© Duties, nor cannet by the Order of the 
Common Laws of this Realm have any 
© due Remedy againſt any Perſon or Per- 


* ſons, their Heirs or Aſſignes, that wrong- 


fully detaineth or withholdeth the ſame. 


© By Occaſion whereof, much Controverſy, 


Suit, Variance and Diſcord is like to in- 
* ſurge, and enſue among the King's Sub- 
* jects, to the great Detriment, Damage 
* and Decay of many of them, if conveni- 


ent and ſpeedy Remedy therefore be nor 


had and provided. 1 
© Wherefore it is ordained and Enacted by 


325 


(1.) 


© our ſaid Sovereign Lord the King, and with Tithes to be 


the Aſſent of the Lords Spiritual and Tem- 2 ſet 


* poral, and the Commons in this [preſent 
Parliament aſſembled, and by the Authori- 
ty of the ſame, That all and ſingular Per- 

5 1 © ſons 
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; XP 3 HY” © OW Cc / 
* ſons of this his ſaid''Realm, or other his ff 
6 8 of what Eſtate, Degree ot c , 
© Condition ſoever he or they be, ſhall c bu 
_ © fully, truly and effectually divide, ſet . P 
© out, yield or pay all and ſingular Tithes Wi 12 
© and Offerings aforeſaid; according to the 5 
lawful Cuſtoms and Uſages of the Pariſhes @F 
© and Places where ſuch Tithes or Duties T5 
© ſhall grow, ariſe, come or be due. And in © eg 
© Caſe that it ſhall happen any Perſon or * 
c Perſons, of his or their ungodly or per- ca 
* verſe Will and Mind, to detain and with- . by 
© hold any of the ſaid Tithes or Offerings, 1 
© or any Part or Parcel thereof; then the il . . 
Perſon or Perſons being Eccleſiaſtical . ele 
Lay Perſon, having Cauſe to demand o Wi 50d 
have the ſaid Tithes or Offerings, being Wil 50 
thereby wronged or grieved, ſhall _— © Sut 
5 convent the Perſon or Perſons ſo 0! 3 99 
4 0 ing before the Ordinary, his Commiſſa Fad 
"ny © or other competent Miniſter or m_ Tit 
"414 0 Judge, having the Parties or their e © | 
M [ and recovera- © Procurators before him or them, rs = © Aut 
. fr ble by the Ec- may by Virtue of this Act procee to! @ or | 
#4 eleſiaſtical / Examination, Hearing and Determination Wi, give 
1 eas of every ſuch Cauſe or Matter, oe «fully 
1 ö or ſummarily, according to the Courſe ld [ Sur 
8 © Proceſs of the ſaid Eccleſiaſtical ang 13 
1 and thereupon may give Sentence a * 
1 = ingly. 3 : Shirt 
(23 ank Hh Caſe any of the Parties for " 6 (hat 
Coſts 3 © Cauſe or Matter concerning that ” ; WI form 
upon an Ap- © do appeal from the Sentence, ere an , them 
E Judgment of the ſaid Or J «© ſaſti 
; or other competent Judge, as is afore tence 
6 


ng 10 
then the ſame Judge, by Virtue - 1 
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c forthwith upon ſuch Appellation 
his c . # ſhall «tudes to the other Party 
Ar the reaſonable Coſts of his Suit therein 
ſhall © before expended, and ſhall compel the ſame 
et party Appellant, to ſatisfy and pay the 
ne ſame Coſts ſo adjudged by compulſory 
f te © Proceſs and Cenſures of the ſaid Laws 
_ © Eccleſiaſtical, taking Surety of the other 
_ © Party to whom ſuch Coſts ſhall be 97M 
din WF. ed and paid, to reſtore the ſame Co s to 
dhe Appellant, if afterward the principal 
au © Cauſe on that Suit of Appeal ſhall be ad- 
it oY judged againſt the ſame Party to whom 
ws © the ſaid Coſts ſhall be — ee | 
\ WY « cvery ordinary and competent Ju ge Ec- 
_ | clefaſtical, by Virus of this Act, ſhall ad- 
0 judge Coſts to the Party ou every Ap- 
my £ peal to be made in any Suit or Cauſe of - 
") Wl LSubſtraction or Detention of any Tithes 
_ © or Offerings, or in any other Suit to be 
w made for or concerning the Duty of ſuch 
* © Tithes or Offerings. | 
we © And . it Enacted by the 5 (3) 
1 Authority aforeſaid, That if any Perſon 8 
ts Perſons, after ſuch Sentence definitive %%% be 
"i © given againſt them, obſtinately and wil- Offanaer 
a [ fully refuſe for to pay their Tithes, orſuch 
and BY Sums of Money ſo adjudged, wherein they 
ide condemned for the ſame, that then 
WM two Juſtices of the Peace for the ſame 
„ Shire, whereof one to be of the Quorum, 
) B+ hall have Authority by this Act, upon In- 
. * formation, Certificate or Complaint to 
them made by Writing, by the ſaid Eccle- 
0) i © faſtical Judge that gave the ſame Sen- 
* * tence, to cauſe the ſame Party ſo refuſing 
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6 
Perſons, & c. 


diſcharged. 


Proviſo for 
Inhabitants in 
London. 


Remedy in the 
7 emporal 
Courts for Per- 


fons diſſ*iſeq, 
we: | 
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R 


or Mainprize, till he or they ſhall have ( aft 
0 


the Payment of any ſuch Tithes. 


king of this Act, any Thing herein to the 


any Eſtate of Inheritance, Freehold, Tem, 


nage, Vicarage, Portion, Penſion, Tithe, 


after ſhall be made Temporal, or admitte 
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to be attached and committed to the nen H 
Goal, and there to remain without Bail La 


found ſufficient Sureties to be bound by 
Recognizance, or otherwiſe, before the ful 
ſame Juſtices, to the Uſe of our Soe. 0c 
reign Lord the King, to perform the ſaid ( in 
definitive Sentence and Judgment, pa 
Provided always, and be it Enacted b) Pe 
the Authority aforeſaid, That no Perſon Int 
or Perſons ſhall be ſued, or otherwiſe com. the 
pelled to yield, give or pay any Manner the 
of Tithes, for any Manors, Lands, Te. ced 
nements or other Hereditaments, which by Wt or 
the Laws or Statutes of this Realm are reh 
diſcharged from, or not chargeable wih oth 


Provided alſo, Sc. That this Act, nor an 
Thing therein contained, ſhall in any wiſe 
bind the Inhabitants of the City of Londor, 
and Suburbs of the ſame, for to pay their 
Tithes and Offerings within the. ſame 
City and Suburbs, otherwiſe than they 
ought or ſhould have done before the ma- 


contrary notwithſtanding. 

And further Enacted, Sc. That in all 
Caſes where any Perſon or Perſons which 
now haye, or which hereafter ſhall have 


Right or Intereſt, of, in or to any Parſo- 


Oblations or other Eccleſiaſtical or Spiti- 
tual Profit, which now be, or which bere- 


ta be, abide and go to, or in 'Fem 
. Mo OM Hand- 
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nent . Hands, and Lay Uſes, and Profits by the 
Bail . Law and Statutes of this Realm, ſhall here- 
have (after fortune to be diſſeiſed, deforced,wrong- 
d by cd or otherwiſe kept or put from their law- 
the ful Inheritance, Eſtate, Seiſin, Poſſeſſion, 
ove- Occupation, Term, Right or Iatereſt of, 


aid in or to the ſame, or of, in or to any 
parcel thereof, by any other Perſon or 
db perſons, claiming or pretending to have 
ron ( Intereſt or Title, in or to the ſame, That 
com- «then in all and every ſuch Cafe or Caſes, 
nner the Perſon or Perſons ſo diſſeiſed, defor- 


© ced or 2 kept, or put from his 
ig 


b by or their Right or Poſſeſſion, as is afore 
are ( rehearſed, their Heirs, Wives and ſuch 
with other, to whom ſuch Injury and Wrong 

F< ſhall be done or committed, ſhall and may 
an have their Remedy in the King's Tem- 
wil: poral Courts, or other Temporal Courts, 


* as the Caſe ſhall require, for the Recovery, 
getting or obtaining of ſuch Inheritance, 


(ame Eſtate, Freehold, Seiſin, Poſſeſſion, Term, 
they WH Right or Intereſt, by Writs original of 
ma: Præcipe quod reddat, Aſſiſe of Novel Diſ- 
the ſeiſin, Mortdanceſtor, uod ei deforceat, 


© Writs of Dower, or other Writs original, 
as the Caſe ſhall require, to be deviſed and 


hich granted in the King's Curt of Chancery, 

have of every ſuch Parſonage, Vicarage, Por- 

erm, tion, Penſion or other Profit called Eccleſi- 
arlo- b af ical or Spiritual, ſo to be demanded, Note. 


* according to the Nature and Cauſe of the 


piri- WJ Suit thereof, in like Manner and Form, 
ere. as they ſhould, ought, or might have had 
tel I of or for Lands, Tenements, or other He- 
on reditaments, in ſuch Manner to be de- 


manded, 
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© manded ; and that Mrits of Covenant, a. L- 
© other Writs for Fines to be levy d, and at "Ip 
© other Aſſurances to be had, made or cor. the 
veyed (conceived) of any ſuch Parſonag, Wi, an. 
_ © Vicarage, Portion, Penſion, or other Pro. iſ, 7; 
© fit, called Eccleſiaſtical or Spiritual, a ; i, the 
© aforeſaid, ſhall be hereafter deviſed ad iſ din 
c granted in the ſaid Chancery, according a rio! 
£ hath been uſed for Fines to be levy'd, a in! 
© Aſſurances to be had or made, or conver. Wiſh uit 
© ed (conceived) of Lands, 'Tenements, a Ne 
© other Hereditaments : And that all Jud. ſerve 
© ments to be given upon any of the ſai 1 
6 Writs original, ſo to be deviſed, or gran. brinc 
ed of or for any the Premiſſes, or any d ators, 
© them, and all Fines to be levy'd and 2. Nate 
© knowledged in any of the King's ſaid Cours MNnue « 
c thereof, ſhall be of like Force and Effed gut te 
© in the Law to all Intents and Purpoſes FRY: 
© as. Judgments given, and Fines levy da or © 
Lands, Tenements and Hereditaments, n We... 
© the ſame Courts upon Writs origina, by, it 
© therefore duly purſued and proſecuted, Party 
© albeit no ſuch Form of Writs ah ill af 
© out of the ſaid Court of Chancery hat z. 
© heretofore proceeded, or been awarded. uret: 
* Provided always, That this laſt Ad Ha o 
gainſt the © ſhall not extend, nor be expounded, t! FR 
| Refuſers t give any Remedy, Cauſe of Action 0 dn thi 
Jither, in the © Suit in the Courts Temporal, againſt a BW, R 
e Perſon or Perſons, which ſhall refuſe q 5. 
© deny to ſet out his, or their Tithes, or wh Hue f 
© ſhall detain, with- hold, or refuſe to pi oubl 
© his Tithes or Offerings, or any Parc! lara. 


thereof: But that in all ſuch Caſes, the 
© Perſon or Party, being — . 


& 

, and 
ind al 
r col. 
onags 
r Pro. 
|, as 13 
d and 


Judg 
ie {aid 
Sram. 
any o 
nd ac. 
Court 
Effed 
pole, 
vd d 
nts, in 
igina, 
cuted, 
rigind 
Io 
led. 

t A 

d, t0 
on ot 


Lay Perſon, having Cauſe to demand or 
have the ſaid Tithes or Offerings, and 
thereby wronged, or grieved, ſhall take 
and have their Remedy for their ſaid 
Tithes or Offerings, in every ſuch Caſe, in 
the Spiritual Courts, according to the Or- 
dinance in the firſt Part of this Act men- 
tioned, and not otherwiſe, any thing here- 
in expreſſed to the contrary thereof not- 
withſtanding. e 


ſerves, | | 
1. That it appears by the Preamble to be 


rincipally deſigned for Relief of Impropri- 
ators, who before this Act were not capa- 
rated to ſue in the Spiritual Courts for 
he Subſtraction of Tithes, and were hard 
ut to it to find any other Relief, 

2. Where by the former Act the Party 
or Contumacy, &c. might be compelled to 


bive Security before Sentence. Now here- 


y, in the Caſe of Lay Impropriators, the 
Party cannot be compelled to give Security 
ill after definitive Sentence. 

3. By this Statute, there muſt be two 
ureties at the leaſt; but upon the former 
\ct one Surety ſufficetn. 

4. The Security in this Act, as well as 
n the former, may be either by Bond, or 
dy Recognizance. . | | 

5. He that will Sue upon this Act, muſt 
due for the ſingle only, and not for the 
double Value, as upon 2 Ed. 6, See 
lardr. 5. N ; 


- | | 6. That : | 


— 
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Note; upon this At Sir S. Degg ob- Degg Parv:. 
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extends to all manner of Tithes and Offs 


zs it was out of the former. 


. the Sentence of the Eccleſiaſtical Judge, ui 


The Law of Tithes, a 
6. That this AQ, as well as the forme, * 


ings. Quere & vide infra. OP, 
7. That London is excepted out of this Ad 


8. That this only extends to 
Tithes, and not for Tithes due by Ca 
and Eccleſiaſtical Laws. 

9. That it only extends to ſuch as ful ute t 
obſtinately and wilfully refuſe to 


for no other Contempt or Neglect. 
10. That this Act reſtrains the Suit (fr 


not ſetting forth or detaining, Ec. of Tithe Mot 


otherwiſe an Action would have lain 1 


It extends to 
Penſions, &. 


Law for their Purpoſe, viz. Stat. 1, 2 Ei. 


for Tithes, but alſo for Penſions, and othtt 


Sc.) to the Eccleſiaſtical Courts; wheres 


Common Law. | 
But divers Defects appearing in the abon 
Statute, with reſpect to Lay Impropriaton ¶ Nourt. 
they afterwards obtained a more effectu 


cap. 13. of which hereafter. ourt 

Alſo Note; by my Lord Coke's Opinio 
1 Inſt. 159. 4. The above Statute does r wt 
only give Remedy in the Temporal Coum 


Eccleſiaſtical or Spiritual Profit, where s ac 
Lay Owner is diſſeiſed, deforced, wrongey FP. ar 
or otherwiſe kept, or put from the ſame 
See the Words in the Statute ſupra. Ae to 


for that Tithes, and other Eccleſiaſtical Barde 


ties, which came to the Crown by 2H s tri 
31 H. 8. 37 H. 8. & 1 Ed. 6. are by ibu 
Statutes, and this of 32 H. 8. and 16! 
Pbil. and Mar. in the Hands of * „ 

econ 
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thence by Appeal, a Conſultation was z 
warded ; and held, that they might ye 
proceed for the Coſts : But if he had not re. 
moved his Suit by Appeal, a Prohibition 
had been maintainable for him as to the Coſty 
as well as for the Principal, altho' he wy 
Party to the Libel. See 3 Cro. 178. andy 
Leon. 130. Tranſam's Caſe. - 

Prohibition if So alſo, if any one be ſued or drawn in. 
ſued contrary to the Spiritual Court for any Matter, con. 
to the Statute. trary to the ſaid Statute, a Prohibition lis, 
as in Mhite's Caſe, 3 Co. 15r. 

But ſee the Caſe of Machin verſ. Maut, 

Dioceſe and Mich. 11 V. 3. in B. R. 5 Mod. 450. and 
removes into 2 Salk. 549. where, in a Declaration on: 
another, &c, Prohibition, the Caſe was, A. living in Nu. 
tingham within the Province of 7ork, there 
ſubſtracted Tithes, and then removes into 
Lincolnſhire within the Province of Canter 
bury, and afterwards he happer'd to go to 
York, and was there ſued in the Court of 
the Archbiſhop for the ſaid Subſtradtion, 
and obtained a Prohibition on the ſaid Stat 
32 H. 8. for citing him out of the Dioceſe, 
Sc. but after Debate, a Conſultation was 
warded. For that the Subſtraction of Tithe 
is Local, and muſt be ſued before the Ord- 
nary of the Place where the Wrong ws 
done; bur *tis otherwiſe in Caſes Tranſit 
| ry, ubi Forum ſequitur Reum; and in this Caſt 


| 


1 it was urged by the Counſel, That this 
| / not a Citing out of the Dioceſe within the 


A. Subſtrafts 
Tithes in one 


SubſtraFion 
of Tithes is 


Statute ; becauſe the Dioceſe where he lived 
had not Iuriſdiction; and if he might not be 
cited in this Caſe, the Fact would be Re- 


medileſs and Diſpuniſhable. See God we 
| | | * 


TI 
I Roll. 
12. 28. 

But 
of 271 
appear 
of Ls 
favoure 
ther Pi 
Enforci 


© ter tri 
© the M 
a dained 
* the fa 
* Years 

* Concer 
* and ey 
* tained, 
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1 Roll. K. 328 . 1 Cro. 97. 13 C. 4. 2 Brownl. 
12. 28. 2 Rol. R. 428. Mincb. 5 o. 3 Mod. 211. 
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But divers Defects in the ſaid Statutes Defess 11 
of 27 H. 8. c. 20. and 32 H. 8. c. J. afterwards and 32 fl. 8. 
appearing (eſpecially as to the Relief 0 2 


of Lay Impropriators, who were never 
favoured in the Eccleſiaſtical Courts, ) a fur- 
ther Proviſion was made for Regulating and 
Enforcing the Payment of Tithes, Sc. by 
Stat, 2 C 3 Ed. 6. c. 13. which recites, viz. 

« Whereas in the Parliament holden at 
« Weſtminfier the 4th Day of February, in 
© the 27th Year -of the Reign of the late 


3 Ed. 6. 
for Payment 
of Tithes, &e. 


— 


© King, of moſt famous Memory, King H. 


© the Sth, there was an Act made concern- 
© ing the Payment of Tithes Predial and 


* Perſonal : And alſo in another Parliament ,, „ laf 


© holden at Heſeminfter the 24th Day of Fu- 


h, in the 32d Year of the Reign of the 


* laid King H. the ,$th, another Act was 
© made concerning the true Payment of 
© Tithes and Offerings: In which ſeveral 
Acts, many and divers Things be omit- 


Act, con firm d. 


© ted, and left out, which were convenient, 


© and. very neceſſary to be added to the 
* ſame; In Conſideration whereof, and to 
the Intent the ſaid Tithes may be hereaf.. 
ter truely paid, according to the Mind of 
* the Makers of the ſaid Acts, Be it Or- 


' 6ained and Enatted by, &c. That not only 


* the ſaid Acts made in the ſaid 27 and 32 
* Years of the Reign of the ſaid King H. 8. 
concerning the true Payment of Tithes, 
* and every Article and Branch therein con- 


* tained, ſhall abide and ſtand in their ful! 


* Strength and Virtue ; But alſo be it fur- 


© ther 


* 


Nibes to be 


ſet out, ©sith- c prefent Parliament, That every of th 


out Fraud, 


and not carri- 


ed away. 


And that no Perſon ſhall from henceforth 


On Forfeiture 
of treble Value. 


divided, or ſet forth for the Tithes there 
© of, the tenth Part of the ſame, or-other 


ee to ſee 
the Tithes ſet 
ou 


Diſturbers, &c. © take and carry away: And if an Perl 


to pay double 
Value & Coſts. 


© Tithes ſhall be due, at the Tithing Tim 
© of the ſame, it is to be lawful to every It 


© ther Enacted, by the Authority of thi 


. 

« 
© King's Subjects ſhall from henceforth true. 
8 ly and fat, without Fraud or Guile, Wi « 
© divide, ſet out, yield, and pay all mu 
© ner of their Predial Fithes in their prope i V 
© Kind, as they riſe and happen in ſud WW « 
Manner and Form, as hath of Right ben 
c yielded, and paid within forty Years nen 
before the making of this Act, or d 
© Right or Cuſtom ought to have been paid: 


© take, or carry away any ſuch, orlike Tithe, 
© which have been yielded or paid withi 
© the ſaid forty Years, or of Right ought u 
© have been paid in the Place, or Place 
< tithable of the ſame, before he hath juſt 


© wiſe agreed for the ſame Tithes with ti: to | 
© Parſon, Vicar, or other Owner, Propri- 8 [ud 
tor, or Farmer of the ſame Tithes, ud cal 
© the Pain of Forfeiture of treble Vale i No: 
© the Tithes ſo taken and carried away. alue, 


© And be it alſo Enacted by the Auth» 
© rity aforeſaid, That at all Times, when 
© ever, and as often as the ſaid Predi 


© ty to whom any of the Tithes ought to# 
© paid, or his Deputy, or Servant, to vie 
© and ſee their ſaid Tithes to be jo 
© ly and truly ſet forth and ſevered 
J che nine Parts, and the ſame quiet!" 


Hut 
be Ecc. 
e la 
ention; 
| F the . 
© carry away his Corn or Hay, or his oh Prob 

| 2 5 


- 


The Law of Tithes, &c. 337 

c Predial Tithes, before the Tithe thereof 

© be ſet forth, or willingly withdraw his 

« Tithes of the ſame, or of ſuch other 

© Things whereof Predial Tithes ought to 

© be paid, or do ſtop, or let the Parſon, 

© Vicar, Proprietor, Owner, or other their 

© Deputies | or Fermers to view, take and 

carry away their Tithes, as is aboveſaid, 

© by Reaſon whereof the ſaid Tithe or Tenth 

© is loſt, impaired, or hurt, that then upon 

© due Proof thereof made before the Spiri- 

© tual Judge, or any other Fudge to whom 

© beretofore he might have made Complaint, 

© the Party ſo carrying away, withdrawing, 

letting or ſtopping, ſhall pay the double 

© Value of the Tenths or Tithe ſo taken, 

£ loſt, withdrawn, or carried away, over 

© and beſides rhe Coſts, Charges and Ex- 

© pences of the Suit in the ſame. The ſame 
to be recovered before the Eccleſiaſtical 

Judge, according to the King's Eccleſiaſti- 
cal Laws. 085 
Note; this Paragraph, as to the double 
alue, extends only to Predial Tithes, as Corn, 
lay, Wood, Flax, Hemp, Fruit, &c. but as 
i mixt and perſonal Tithes, there is a Provi- 
on afterwards in this Act. Vide ante Cap. 
and 4. | 
There is alſo another Proviſo therein (as 
here is in the former Act,) which reſtrains 

l Suts for Subſtraction of Tithes to be ſued in 

be Eccleſiaſtical Court; and that it ſhall not 

e lawful to ſue any Withholder of Tithes, Ob- 
entions, &c. in any other Court; and that 

F the Eccleſi 3 ſhall give Sentence, 


Prohibition or Appeal depending, and the 
3; = Party 
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Excommu- Party do not obey the Sentence, That then ſui - 
mation. Fudges may Excommunicate the Party; adj 
he wilfully tand excommunicated by the Spal 72 

of forty Days next after the Publication there c | 

of in the Pariſh Church of the Place or Pari 61 

where the Party excommunicated is Dwelling u Ct 

moſt abiding, then the Fudge Eccleſiaſtical may Cy 

certify the King in Chancery, and require Pn. 8 

ceſs of Excommunicato capienddo.ʃ ba 

Note; this Clauſe extends to all manner Ct 

of Tithes, Offerings, Obventions, and othe: CI 

Church Profits, but gives no double D. © 1! 

mages for them, as the Clauſe ſpra dos u 

in the Caſe of Predial Tithes : After which ib 

follows this Clauſe in Reſtraint of Prohiti- WW * f: 

| tions, vz. | ſc 
Probibitiors That if any Party at any Time here. g 
reſtrained. ter, for any Matter or Cauſe before re- CP 
© hearſed, limitted, or appointed by thi WF © to 

Act tobe ſued or determined in the King Fw 
Eccleſiaſtical Court, or before the Eccle- © fo 

© fiaſtical Judge, does Sue for any Prohib- th 

© tion in any of the King's Courts, when m 

© Prohibitions before this Time have ben Pl 

© uſed to be granted, that then in ever) Ce 

© ſuch Caſe the ſame Party, before an © ſh 
Prohibition ſhall be granted to him, c N 

Copy of the © them, ſhall bring and deliver to the Hand B 
Lite! to be © of ſome of the Juſtices, Judges of the ſan: I faid, 
delivered. Court where ſuch Party demanded Prohib- ſaid 
tion, the very true Copy of the Libeldepent WP have 

© ing in the Eccleſiaſtical Court, concernin; I Amo! 

© the Matter wherefore the Party deman 8 77 

© eth the Prohibition, ſubſcribed, or matt comp, 

© ed with the Hand of the fame Party; an * 

C Wo I 


under the Copy of the ſaid Libel ſhall b 
2 0 writte0 
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© written the Suggeſtion wherefore the Aud the Sug- 
party ſo demandeth the ſaid Prohibition; —_— ” _—_ 
© and in Caſe the ſaid Suggeſtion, by two Er Months gt 
© honeſt and ſufficient Witneſſes at the leaſt, © 
© be not proved true in the Court, where 
© the ſaid Prohibition ſhall be ſo granted, 
within fix Months next following after the 
© ſaid Prohibition ſhall be ſo granted and 
© awarded, That then the Party that is let= - 
ted or hindred of his, or their Suit in the , 0.4 
« Eccleſiaſtical Court by ſuch Prohibition, „, with double 
„ ſhall upon his, or their Requeſt or Suit, Cofs, &c. = 
without delay have a Conſultation granted 
© in the ſame Caſe, in the Court where the 
© ſaid Prohibition was granted, and ſhall al- 
© ſo recover double Coſts and Damages a- 
« gainſt the Party that ſo purſued the ſaid 
Prohibition: The ſaid Coſts and Damages 
to be aſſigned or aſſented (aſſeſſed) by the 
© Court where the ſaid Conſultation ſhall be 
* ſo granted; for which Coſts and Damages 
the Party, to whom they ſhall be awarded, 
* may have an Action of Debt by Bill, 
* Plaint, or Information, in any of the King's 
* Courts of Record, wherein the Defendant 
* ſhall not Wage his Law, nor have any 
* Efſoin or Protection, Sc. N 
But, notwithſtanding the Proviſions afore- 
ſaid, there are divers other Clauſes in the 
ſaid Act of 1 E9 2 Ed. 6. which, ' tis ſaid, 
have given Ground to many Prohibitions, as 
among others theſe two Clauſes, 27%. 
= That no Perſon ſhall be ſued, or otherwiſe 
| compelled to yield, give, or pay any Manner of 
Tithes for any Manors, Lands, Tenements, 
or Hereditaments, which by the Laws and 
US Statutes 
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Statutes of this Realm, or by any Privilege ar 
Preſcription, are not chargeable with the Paz. Wl © 
ment of ſuch Tithes, or that be diſcharged by 
any Compoſition Real. And, | 

That the aforeſaid Clauſe, (in Reſtraint of 
Prohibitions) ſhall not extend to give am 2 
Judge Eccleſiaſtical, any Furiſdiction to bill 
Plea of any Matter, Cauſe, or Thing repig. 
nant to, or againſt the Effed, Intent, « 


Meaning of the Statute of Weſtminſter te 3 
2d, Chap. 5. or the Statutes of Articuli | 
Cleri, Circumſpecte agatis, Sylvæ cædus, 
the Treatiſe De Regia Prohibitione, or the 
Statute 1 Ed. 3. c. 10. or any of them; ort 
hald Plea in any Matter wherein the King' 1 
Court ought to have Furi ſdiction, any thing to L 
therein coutained to the contrary notwithfrant- 1 
ng. | | n 
"avid another Clauſe is added againſt 7iths WW Met! 
of Marriage Goods in Wales, c. which the ] 
ſee before in Chap. 4. and divers other cont 
Clauſes of this Statute in the ſeveral Parts cure 
of this Treatiſe. rupti 
Now, as the three aſt recited Statutes of Wh the! 
27 H. 8. 32 H. 8. and 1 2 Ed. 6. are of 7 
the grand Hinges upon which the Gates of Wh a She 
Eccleſiaſtical Juriſdiction in Caſes of Tithe ef 1 
do turn and move (for I take the late St. Peace 


tutes of 7 & 8 Vz. and 1 Geo. 1. (0 
which hereafter) very much to derogate 
from what they call Spiritual Power) ſo ue 
may obſerve a kind of Climax in the Order 
and Degrees of Puniſhment inflicted by ea! 
of thoſe Statutes. 


ts By 
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r. By the 27 H. 8. Proceſs for Contempt 
of their Authority is given before Sen- IS 
| tence, but no Proviſion for Contempts | 
after Sentence. | 
2. By 32 H. 8. Proceſs for Contempt is 
given after a Definitive Sentence ; bur 
obſerve the different manner of Pen- 
ning, Oc. 5 
3. By this laſt of Ed. 6. a Writ of Ex- 
communicato capiendo is given, if the 
Party continues obſtinate forty Days 
after the Excommunication publiſhed. 


Thus the Zeal of our Proteſtant Clergy 
to Damn thoſe, who with-held the Church's 
Rights, became remarkably Eminent, Ge. 
And a Man would think here were as good 
Methods provided for Recovery of Tithes in 
tne Eccleſiaſtical Court, as poſſibly could be 
{ contrived: But alas, all this could not ſe- 
cure thoſe Courts againſt frequent Inter- 
ruptions by Prohibitions, Ec. and therefore Stat. 7 & 8 
the Legiſlature thought fit by the Stutute = 3 
of 7 & 8 V. 3. and 1 Geb. 1. to transfer re 8 wn 
a Share of their Spiritual Power, in Caſes | 
of Tithes, to his Majeſties Juſtices of the 
| Peace, as true Promoters of the Church's 
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0 HAN 


Of Remedies and Suits for Tithes 
in the Temporal Courts ; and by 
what Means the Exorbitancies 
of the Eccleſiaſtical Courts were 

ormerly reſtrained; with a 2 
ticular _— of Prohibi- 
tions and Conſultations, and the 
Incidents and Conſequents there- 
7 as Libels, Suggeſtions, Proofs, 
Verdidtsand udgments; where- 
in Mr. W—'s Objections a. 
gainft granting Prohibitions art 
conſidered, and the Caſes and 

Authorities for or againſt the 

Practice of the Common Lau 
therein truly ſtated. 
ellen J dhe Origin and Pr of Boclefiſ 
cal Juriſdiction, and how far that Juriſdic- 
tion in Caſes of Tithes hath been confirm- 
ed, enlarged or regulated by ſeveral Acts 


of ſucceſſive Parliaments, *till we came to 
that of 2 & 3 E. 6. c. 13. before-mentioned. 


We 


. N 
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We have alſo in Part (and only in Part) Erorbitant, 
ſnewn the Practices of the Clergy and their 3 
Courts, in extending their Juriſdiction (e- „ Cn, 
ſpecially in Caſes of Tithes) beyond its due | 
Limits, and the Neceſſity the Temporal 
Courts lay under to reſtrain their Exorbi- 
tances and Encroachments, and that this 
was done chiefly by Writs of Indicavit, and 
Right of Tithes at Common Law. | 
Mr. Selden in his Hiſtory of Tithes, pag.422, fle Ways at 
reckons up five ſeveral Methods or Ways, Common La. 
whereby the Eccleſiaſtical Courts might be 
reſtrained at Common Law, and the Right 
of Tithes determined in the Temporal 
Courts, vi. Fe | 

1. By ordinary Prohibitions, of which we 1. By Probi- 
ſhall preſently diſcourſe. TI 

2. By Indicavits, and Right of Tithes ; 2. By Indica- 
of which ſee in the precedent Chaprer. vits, &c. 

3. By Scire Facias in Chancery, grounded 3: By Scire 
either upon Letters Patent, Fines or ſome **©'** 
other Matter of Record. &, Whereof Mr. 

Selden in his Hiſtory, pag. 439, Sc. gives 
ſeveral Inſtances ; ſee alſo 2 Inf. 640. But 
this Method being reſtrained by Stat. 18 
E.3. c. J. I ſhall ſay no more thereof. 

4. By Writs or Proceſs Mandatory, (i. e. 4- Ey Man- 
By Mandamns, Sc.) commanding the Pay- damus. 
ment of Tithes to certain Perſons in parti- 
cular ; of which Mr. Selden, in his ſaid Hi- 


| ſtory, pag. 444, Sc. gives us ſome few In- 


ſtances; but theſe, having never been fre- 


quent, and now for a long Time altogether 


diſcontinued, I ſhall no farther meddle with. 


5. By Action of Debt, Treſpaſs, Caſe, : 5 Ec _— 


| 6c. for Tiches, as a Temporal or Ag Safe, Ke, 


L 4 
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Duty; and this ſeems to have been a Re. 
medy originally intended by the Common 
Law, for not ſetting out Tithes, or taking 
them away, Ec. though, by Reaſon of the 
controuling Powerof the Eccleſiaſtical Courts, 

| ſeldom put in Practice in former Times. 

The Common And though the before recited Statutes of 

| Law revived 21 H. 8. 32 H. 8. and 2 & 3 Ed. 6. have by 

by Statutes Implication given the like Remedy for not 

paying Tithes, Oc. by Action in the Tem- 

poral Courts, and thereby intended to re- 

vive the Common Law in that particular; 

yet it was Jong afterwards that that Reme- 

dy was revived, and put in Practice by the 

| —. , ĩͤ 
27 H. s. As to the Stat. 27 H. 8. ſee it recited be- 
fore, and note the particular Clauſe thereof, 
. infra. a AS 

32 H. 8. And by the Stat. 32 H. 8. it is Enacted, 

and 2 & 3 That in all Caſes where any Perſon then had, 

* or then after ſhould have any Eſtate of Iube- 

ritance, Freehold, &c. in or to any Parſonage, 
Vicarage, Portion, Penſion, Tithes, Oblations, 
&c. which then were or then after ſhould be 
made Temporal, or admitted to be, abide and 
go to or in Temporal Hands, aud Lay Uſes, &c. 
Gould then after be diſſeized, deforced, wrong- 
ed, or otherwiſe kept or put from their lawfil 
| Tuberitance, Eſtate, Seizin, Poſſeſſion, Occu- 
pation, Term, Right or Intereſt of, in or to the 
ſame, by any Perſon claiming or pretending t0 
gave Intereſt or Title to the ſame, That then, 
and in every ſuch Caſe, &c. the Perſon ſo diſ- 
ſeized, &c. and their Heirs, Wives, &c. ſpal 
and may bave their Remedy in the King's Tem- 


poral Courts, or other Temporal Courts, as 5 


"IM, 
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. Caſe ſhall require, for the recovering, &c. 

j thereof, by Writs original of Quod ei defor- 

p ceat, Præcipe quod reddat, ſize, &c. as the 

e Caſe ſhall require. | | 5 

5 o that, ſince this Statute, the Caſe is put Right f 
out of all Doubt, That for ſuch Tithes (the 7ithes a Lay 

f Right thereof being thereby declared a Lay Fee, and 


y Fee, and themſelves Lay Chattles) the ſame Foe og; 


It is now determinable at the Common Law; Chattles. 
|= and that not only all Manner of Real Ac- 
e tions therein mentioned, but alſo all Mixt 
'; and Perſonal Actions, as the Caſe requires, 


e- (vis. Ejectment, Treſpaſs, Debt, Caſe, Ec.) 

ie may be had and brought thereupon. And 
this, in common Practice, is now done 

e- daily. | op 5 

f, And as to the Stat. 2 & 3 Ed. 6. c. 13. Al- Seat. 2 & 3 
though it is ſaid by Sir S. Degg to be the Ed. 6. c. 15, 

d, WW firſt Law that ever gave the Temporal 

d, Courts Juriſdiction for the Parſon againſt 

-bis Pariſhioners, for Subſtraction of Tithes; 

e, et 1 conceive, whoever will carefully at- 

% tend to the Words of the Stat. 32 H. 8. in 

be the Clauſe above-mentioned, can hardly be 

of the ſame Opinion; for ſurely a Subſirac- 

ic. in of Tithes is a Wrong done to him who 

g- las a Right thereto, and conſequently falls 

fil drectly within the Words of the ſaid Clauſe 

c1- Wir. For which Wrong, at leaſt an Action S«bſira#ion of 

the of the Caſe lay by the ſaid Statutes, as in 77%, © 


to Wotter like Caſes it did by the Common N 


21, Lau. | - Caſe, Ec. 
10 Alſo note; after the ſaid Stat. 2 & 3 Ed. 6. 
as confirmed the ſaid former Statutes of 
7.8. and 32 H. 8. it Enacts, That every 
f the King's Subjects ſhall from thenceforth 
4 | truly 
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346 The Law of Tithes, & | + 
truly and juſtly, without Fraud or Guile, ſet o, T] 
yield and pay all Manner of their Preda MM brou 
Tithes, &c. in ſuch Manner and Form, as bath Ml ;;«b1 
been of Right yielded and paid within forty Wl 1744. 
Years next before, &c. or of Right or Cuftoy 


in en 
ought, &c. and that no Perſon ſhall take or carry again! 
away ſuch or like Tithes, which had been yielded Ml The 
or paid within the ſaid forty Tears, or of Right WM That 
onght, &c. in the Place or Places Tithable of MM non! 
the ſame, before he hath juſtly divided » (Note 
ſet forth for the Tithes thereof the Tenth Par or par 
of the ſame, or otherwiſe agreed with the Par. ¶ chat d 
ſon for the ſame Tithes, &c. under the Pain Ml proper 
f the Forfeiture of treble the Value of the Tithe there 
fo taken and carried away. grievec 
So Debt lies Now this Clauſe being compared with WM fucd fo 
for the treble the like in the former Statute, penned a. inc 
— moſt in the ſame Words for the Double Ii. Nhave 
nne, and no Action having been brought WMCcourts 
thereon, might well occafion ſome Men w broprie 
doubt what the Meaning of the Parliament Laymen 
was, and whether they intended an Adioniture. « 
ſhould lie in the Courts of Common Law far Brow 
the ſaid treble Value. 0. 6 
And it muſt be confeſſed that it was «M126. C, 
| leaſt forty Years after the making of th And! 
latter Statute, i. e. 29 Eliz. (when almoſ Stat. 27 
all that were preſent when made, were dead wry Pe 
before the Blindneſs of even thoſe Time Eccleſiaf 
_ diſcovered, That an Action of Debt lay up be 575 
on this Clauſe for treble Damages in di, 27 
Courts at Common Law, though nov 5 7 
is generally admitted, and I ſee no Real; acc 
why it will not lie there, for double Dana the 

- ges on the former Statute alſo. But is 


. ample 
2 Inſt. 650. 8 infra. _ x is 
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mt, The firſt Caſe where an Action, Ec. was Information in 
bal WM brought in the Temporal Courts for SOR = 
ath Wl treble Value, was that of the Queen and 3 "IT 
ty Wl ood, Paſch. 29 Eliz. in Scatcario ; Where 
don in en Information by the Attorney General, 
ry WM againſt the Defendant, for not ſetting out 
ded WM Tithes, Oc. it was Reſolved by the Court, 
izt WM That an Action of Debt YE at the Com- 
non Law, for not ſetting forth of Tithes. 
| o WR (Note the Reaſon.) For whereſoever an Act 
pan of Parliament gives a Forfeiture againſt him 
Par hat doth diſpoſſeſs, Ec. the Owner of his 
Pain WM Property, as here he doth of his Tithes, 
ithes mere the Forfeiture is given to the Party 

rrieved or diſpoſſeſſed; and (I add) may be 
with BW ſued for at the Common Law. . „„ 
4. Since which Reſolution, Actions of Debt Ah /f 
J. lare been frequently brought in all the Debe, &e. ts 
gte Courts at Mellminſter, by Parſons, Vicars, 2% Commen 
n toM?roprietors, Owners and Farmers of Tithes, . 
Laymen and Eccleſiaſticks upon this Sta- 
tute. See Dier 1711. Yelv. 126. File 122. 
1 Brown, 86, 98, 100. Noy 63. 2 Cro. 68. 
Co. 621. Moor 911. 1 Roll. R. 13. 1 Ventr. 
126. Cumberba. 283. 2 Salk. cum multis aliis. 

And note; by a particular Clauſe in the How Statutes 
vat. 27 H. 8. c. 20. it is provided, That 27. 3 
very Perſon who is Party to any Suit (in the air hg & 
Eckfiaftical Court) ſhall and may make and Ecdlefaftical | 
ave bis lawful Action, Demand or Proſecu- Courts. | 
wn, Appeals, Prohibitions, and all other their 
fil Defences and Remedies in every ſuch 
t, according to the ſaid Eccleſiaſtical Laws, 

md the Laws and Statutes of this Realm, in 
3 ample and liberal Manner and Form as they 
” | might 
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might have had, if this Act bad never been 
made, &c. | | 
And by the Stat. 2 C 3 Ed. 6. which con- 
firms the former, it is Enacted, Sc. That 
this Att, nor any Thing therein contained, 
ſhall not extend to give any Miniſter or Fudge 
Eccleſiaſtical, any Furiſdiction to hold Plea of 
any Matter, Cauſe or Thing, being contrary 
repugnant to or againſt the Effect, Intent n 
Meaning of the Stat. Weſtminſter 2. c, 5. the 
Statutes Articuli Cleri, Circumſpecte Aga. 
tis, Sylve cæduæ, &c. Vide ante; ne yt 
hold Plea in any Matter whereof the King's 
Courts of Right ought to have Furiſdiction, &c. 
See the Act ante. = 55 
Which ſaid' Clauſes, with others, have 


Prohibition | 

grounded there- given Ground to many Prohibitions. 
3 And note; Prohibitions are generally 
General Rules 


of Probibi- me upon the Grounds, and in the Caſes 
tions. ollowing, viz. x 
_ _ Firſt, Upon a Modus Decimandi, where the 
Defendant in the Spiritual Court ſuggeſts, 
| 'That he and all thoſe whoſe Eſtate he hath 
Modus &y in the Lands, Sc. in which, Ec. have Time 
Preſcription. out of Mind paid ſo much yearly in Money, 
| or given ſome other Recompence in Satil- 
faction of all the Tithe Hay or Corn, &. 
This Manner of Tithing being by Preſcrip- 
tion, which is properly and only triable at 
Common Law, (whether pleaded in the 
Spiritual Court, or not pleaded ; or whether 
allowed, or not allowed, there as a good 
Plea) it is a good Ground of a Froh. 
bition. | Is 
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What Preſcriptions and Modus Decimand 

are good, or not, in ſuch Caſes, vide ante; 

and fee Hob. 42, 247, 286. 2 Inf. 6. 10. 

2 Co. 44. Dyer 14. p. 49. & ſupra & infra. LO | 
Secondly, If the Bounds of a Pariſh come Bounds of Pa- 
in Diſpute ; as whether the Place where the e. 

Tithes do ariſe, be within this or that Pa- 
rſh; this is a Matter triable by Jury, and 
therefore upon a Suggeſtion thereof, a Pro- 
hibition will be granted. See Noy. 147. 7 Co. 
44. b. 2 Roll. Abr. 291. L. 1, Sc. Cro. El. 
222. 44 5. 10. e N 
Thirdly, If Lands be ſuggeſted to be diſ- Lands diſ 
charged of Tithes, by the Stat. 3 1 H. 8. or 3 
any other Statute, a Prohibition lies, becauſe e 
it properly belongs to the Fudges of the Common 
Law to expound all Statutes, &c. and ſo if 
the Suggeſtion be grounded upon the Star. 
2 Ed. 6. for Barren Grounds. See 2 Roll. 
Abr. 30). V. 13. 4 Co. 53. Porter verſ. Ro- 
eier, & ame. 
Forrthly, If one ſue in the Spiritual Courts Suits for 
for the Tithes of Things not Tithable by Things not 
the Common Law, or for the Tithes of Titbable. 
great Woods above twenty Years Growth, 
ec. it is a Ground for a Prohibition. Vide 
a, Chap. 1, 3, „, © Fs 
Fifthly, If a Suit be in the Spiritual Court zarter deter! 
fr the taking and carrying away of Tithes, minable aa 
er they are ſet forth, and divided from Common 
de nine Parts, by the Pariſhioner, (unleſs SO 
the Suit be between two Eccleſiaſtical Per- 
uns in their own Rights) a Prohibition 
les, becauſe it is Matter triable at Com- 
_ Law. 38 E. 3. 5. 2 Roll. Ar. 286. 
| Sixthly, 


350 
Irregular Pro- 
ceedings of the 
Spiritual 
Court, in not 
admitting 4 
Plea, or re- 
fuſing legal 
Proof, &c. 


Exceeding 
their Furiſ⸗ 
dition, 


Prohibitions 
eubere the 
Modus is de- 
nie, &c. 
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S:xtbly, If the Spiritual Court will not ad. ther 


mit a legal Defence, as a Releaſe, an Ac. bet 
cord with Satisfaction, or an Award, ., M- foun 
or if the Spiritual Judge refuſe to admit ¶ muſt 
the Defendant to traverſe the Plaintiff's Ti. WM {ang 
tle, as that he is not Parſon, Vicar, &%, a A 
Prohibition will be granted. But if the of © 
Detendant in the Spiritual Court, alledge WM by cl 
ſuch Matter againſt the Plaintiff there, Feu 
which is properly triable in that Court, a and! 
Simony, Inceſt, Ec. in ſuch Caſe no Pro- In 
hibition will be granted. Juære & vide CM clefial 
El. 228, 640. 2 Roll. Abr. 302. Quere 19 is due 
23, 24, V. 16. mon 
Seventhly, If the Spiritual Court ſhall di-. that 
allow the Proof of the ſetting forth of the Tithe 
Tithes by one Witneſs, a Prohibition vil prayed 
be granted. See Cro. El. 666. 2 Roll. Ar ly an 
300. Gare 6, 8, 9. and 301, 14, 15. Mull wherec 
90g. Hetl. 87. Sed 12 Co. 65. contr. Aud the La 
ſo, if they deny a Copy of the Libel, & other 
See 2 Salk. 553. and 6 Mod. 156. be gran 
| There are many more Caſes wherein P. be tried 
hibitions have been granted, (vide infra) all And 
indeed in all Caſes where thoſe Courts e between 
ceed their Juriſdiction, Prohibitions ſeenMcuſtoma 
abſolutely neceſſary, to reduce them wituWthe Dur 
their proper Bounds. | cedent 1 
In the 16 Jacobi 1. A Modus being uf anoth 
for in the Eccleſiaſtical Court, a ProhibitoMbe grant 
was granted, becauſe the Defendant the cleſtaſtic. 
denied the Modus, and the Court there lai D:c;, 
that the Modus Decimandi muſt be ſued wreed b 
in the Eccleſiaſtical Court, as well as But 15 
very Tithe. 2 R. 3. 3. 4. And if it be alloug g and! 


between the Parties, they ſnall 15 1 
there 


there; but if the Cuſtom be denied, it muſt 
be tried at the Common Law; and if it be- 


found for the Cuſtom, then a Conſultation 


muſt go; but otherwiſe the Prohibition 
ſtandeth. Hob. 245. | „ 
And the like was Reſolved by the Court 
of C B. upon a Suit for a Modus of Tithes 
by the Shock, and not by the Sheaf, in 
Seward's Caſe. Hill. 4 Car. 1. See Noy 81. 
and Hetl. 133. | 1 


In 3 Car. 1. When one libelled in the Ec- For Tithe of 
cleſiaſtical Court for Tithe of Fiſh (which Eſp, as due 


is due merely by Cuſtom, and not of Com- . 9 Cu- 


mon Right,) and the Defendant pleaded, ” 
That Time out of Mind ws. had paid no 
Tithe of Fiſh. And a Pro 

prayed, Richardſon replied, That it is mere- 
ly an accuſtomary Tithe, as Rabbets, Oc. 

whereof no 'Tithes are due by the Law of 

the Land, Sc. See 1 Keb. 602, And the 

other Juſtices ſaid, That a Prohibition ſhall 

be granted, becauſe the Cuſtom ought to 

be tried by the Common Law. 


And in that Caſe a Difference was made Dien i 
between a Modus Decimandi, (which is alſo Moduſſes. 


cuſtomary) where the Cuſtom only makes 
the Duty, and where there is a Tithe pre- 
cedent Due, and that Modus converts it in- 
o another Duty, there no Prohibition ſhall 
te granted, but it ſhall be tried in the Ec- 
cleſiaſtical Court, whether there be ſuch a Mo- 
{1s Decimandi, or not; which Difference was 
ud by Twiſden, Juſt. Sc. 3 Keeb. 4.52. 
ut i 


ibition being 
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a Parſon libel for a Modus to pay Where, after a 
3d. and it is alledged, That the Modus is but 2 e 
Yr 24, although this is to be tied by the % * 


Wh Common nia y f ro. ecd. 
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The Law of Tithes, &. | 5 
Common Law, ſo as to aſcertain what the rian 
Modus is, yet after the Cuſtom is ſo tried, mad 
they in the Spiritual Court may proceed up. MW Can 
on it. Hetley 13. | 

And ſo about 3 Car. 1. When a My A 
to have 25. in the Pound for every Houſe 
and Shop in the Town, was ſued for in the 
Spiritual Court, and a Prohibition being 
prayed, the Court declared, That a Parſon 
may well ſue for a Modus Decimandi in the 


Eccleſiaſtical Court; but (per Jones and 2 K 

The the Ch. Juſt.) if it be denied, they cannot Wl and 
If the Modus proceed, becauſe they cannot try the Matter are tl 
be denied, the of the Preſcription there; and if they pro- Bu 
——_— , Ceed, a Prohibition lies. oe That 
n But in that Caſe no Prohibition was grant- WM Suit 5, 
ed, becauſe the Defendant had anſwered, a WM hut ca 

to the Cuſtom, only thus: Quod non credit there, 

eſſe veram. Which (as Dodderidge ſaid) was it; fo1 

Denial to be no Denial of the Preſcription, for that ought WI not of 
by direct Alle- to be done by Way of direct Allegation ; zance, 
gation. and Noy ſaid, That their Form. of anſwer- for, © 


ing to Articles is (ut ſupra) with a NM cannot 

Credit, &c. but if the Defendant there vill For 

deny the Preſcription, he ought to come here by was 

by Way of Allegation, and Jones accorded. Bi in ſue 

See Latch. 210. | bao Eccleſi⸗ 

Why they can- So when the Parſon of B. in London, libcl-Wl proceec 
not try Cu- led in the Spiritual Court upon a Cuſton, i But 
ftom:, &e. That if a Pariſhioner of B. dies in B. and i orf this 
carried and buried in another Pariſh in Lo try ſuck 

don, there ought to be given to the Parion Courts, 


thereof, a Gown, a Pulpit-Cloth and a Pa be 
of Gloves : It was held, That a Probid:- "nag. 
tion lies to try this Cuſtom, if it be denicd, voures 


becauſe their Rules of Preſcription are 
| | lan 


Muntag 
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the MW riant from ours; and: à Cuſtom may be 


ed, made in a ſhorter Time, according to the 
up- Canon Law, than is allow'd by the Com- 
mon Law. 2 Roll. Abr. 3. 


u And yet in the Caſe of Jacob and Dallow, May try 4 
uſe Paſ. 1. Anne in B. R. Twas held by Holt, Freſcriptive 


ight to 2 


the WI Ch. Juſt. That where a Man has a preſcriptive 
ing Right to a Seat in a Church, if he isdiſturb'd 
ſon therein, he may well Sue in the Spiritual 
the WI Court to have his Poſſeſſion quieted. See 
and Wl 2 Salk 551. 5 Mod. 436. and 6 Mod. 230. 
not WF and note Hetl. 94. Noy 78. and 2 Jon. 3. 
tter are there cited. Es 3 
pro- But by the foregoing Caſes it appears, 
That generally a Parſon can only begin a 


but cannot purſue it, or recover any Thing 


not of Eccleſiaſtical Juriſdiction or Cogni- 
zance, that is, tho* a Modus may be fied 
for, or demanded in that Court, yet they 
cannot try it there. - | 
For whenever the Defendant there ſhall, 


uus ſued for, or ſuggeſt another Modus, the 
Eccleſiaſtical Judge is bound to ceaſe his 
Proceedings. Sas by 

But we may here obſerve, 'That the firſt 


try ſuch a Modus is denied to the Spiritual 
Courts, was in Michaelmas Term, 14 Fac. 1. 
when Coke was Chief Juſtice ; but he bein 
ſoon after removed by the King, (who muc 
favoured the Eccleſiaſtical Juriſdiction) and 
Mountague placed in his Room, the contrary 
Aa was 


- 


Seat. 


he: not 4 
| | odus De- 
Suit in the Eccleſiaſtical Court for a Modus, cimandi, 


there, unleſs his Adverſary will Conſent to 
it; for that a Cuſtom de modo Deci mandi is 


by way of Allegation, either deny the Mo- 


of the Caſes ſupra, wherein the Power to 
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354 The Law of Tithes, &c. / 
was reſolved in one Newberry's Caſe. See the 
1 Roll. R. 420. and this was about ſeven {MW Th: 
: Years after the fam'd Debate before the Ml are 
Quzre. King and Council betwixt the Spiritual and upot 
Tre Debate I emporal Judges, which is mentioned by hibit 


teaching _m— my Lord Coke and others have 
2 2 „ And Note; one Point in that Debate was, ſome 
whether, when a Suit is begun in the Spiti- do L 

tual Court for Tithes in Kind, and a . Lance 

dus Decimandi is thereon ſuggeſted, by BM i wa. 

which the Lands are diſcharged, a Prohibi- WW And 

tion lies to try the ſame at Common Law; Wl care 

and hereupon Mr. V. ſomewhat warmly, ¶ to be 

but irrationably, and. untruly nrges many WW Law t 

Things on the Behalf of the Eccleſiaſtical WM Judge 

| Juriſdiction on that Head, vx. ing in 

3 It ſeems (ſays he) the Civilians had never WM Practi 
616 wil, = known, nor heard of Prohibitions, when a had be 
' ®. Suit was begun there for a Modus; for other. ¶ could n 
wiſe they would not have ſaid as they did, N ſaid w. 

| That the Cuſtom de modo Decimandi is of their C 
1 Notrious Eccleſiaſtical Juriſdiction and Conizance, ſthers tl 


petitio prin- and was to be tried before the Eccleſiaſtical ¶ Crate in 
cipii, being Judges, and argued from thence as from an 
__ 46 vun unqueſtioned Ground or Principle. And 
in Queſtion. the Temporal Judges, if they had held and 
adjudged the contrary before, would not 

have anſwered by way of Conceſſion, as ({ays 

A groſs Mi. he) Coke Reports they did, viz. That a Far 
repreſertation. Ton, by Force of the Acts cited ſupra, might 
well Sue (Jure in what Court) pro mol 
Decimandi, and compel the Defendant t0 

yield as well the Modus Decimandi, as if the 

Suit were for Tithes in Kind (in the Spin 

tual Court) and they only denied the Cor 

ſequence the Civilians would draw fro! 


FTI 


he are Extinct, and the Land diſcharged, that 
nd upon a Suggeſtion de modo Decimandi, a Pro- 
by hibition did not lie: But rather they would 

have reply d, (as the late Caſes are, and 
2s, ſome antient ones too) That a Cuſtom de mo- 


i- do Decimandi #s not of Ecclefiaſtical Coni- 


ſo» WH 24ce ; and that, if they tried a Modus when 
by WR it was there denied, a Probibition would lie. 
bi- And what, (ſays he) the Judges did De- 
w; care upon ſo ſolemn an Occaſion, is much 
ly, to be + depended upon in Judging what the 
any Law then was; eſpecially when ſome of the 
ical Judges, who being eminent for their Learn- 

ing in the Law, and Knowledge of the 
ever Practice of their Courts, if Prohibitions 
en 2 had been uſually granted, and ought to be, 


her. could not but know thereof, and have gain- 


did, fad what was ſaid againſt the Intereſt of 
s of their Courts, and againſt the Opinion of o- 
nce, I thers that did grant them, as Dodderidge and 
tical i Croke in Hardin and Gaſling's Caſe. 3 Bulſt. 
n an M241. and Richardſon in Hetley 13. 

Aud Nor, (ſays he) may it be ſaid, That 
| and theſe Judges did by their Conceſſions only 

| not intend, That a Parſon by Force of the ſaid 


(ay Acts might Sue pro modo Decimandi, but not 
2 .—— — - —— 
might * The Fudges prudently avoided coming to the Point 
ce they wers not before a Proper or Impartial Fudge. 


| An erroneous Concluſion, for Extrajudicial 1 ars 
t to be depended on. knew the Rule Ne Reſponde 
lanenti, Kc. 4 
N. B. Thoſe Statutes were chiefly made for the Be- 

it of Lay Patrons, and in ſuch Caſes gave Furiſdifion to 

b Courts ; but the Smperior, i. 6. the King s Courts, had 
Aaz chat 


ee thence, ſaying, * That this did not prove, 
en That if a Suit be for Tithes in Kind, which 
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The Law of Tithes, & ! 
that the Judge ſhould proceed in the Suit, in M © - 
Caſe the Modus ſhould be denied. For Firſt, * 
*Tis granted by them, That the Statutes ibis 
before cited in the ſeveral Clauſes, decla. g, 
ring, That all manner of Tithes, and other Mat 
Church Duties, ſhall be ſued for in the Ec. 


cleſiaſtical Courts do * extend as well to a and 
Modus Decimandi, as to Tithes in Kind; and And 
the Statute of 27) H. 8. ſaith, That Tithes MI #5 ce 
ſhall be paid according to the laudable Las /** 
and Ciftoms of the Pariſh; and That for ſul- and 
ftrating any of the ſaid Tithes, Offerings, o WM be g 
other Duties, the Parſon may not only convent and 
the Offender before the Ordinary, but alſo con- W 
pel him to yield the ſaid Duties, (that is, as Cour 
the ſaid Judges expounded the ſaid Words) That 
as well a Modus Decimandi, as Tithes in Kind. ſtom 
And with that in Effect agrees the Statute b cut 
32 H. 8. c. J. So that what is Enacted there · ¶ Cock 
by + extends alfo, in their Judgments, to a his Ti 
Modus Decimandi, as well as to Tithes in make 
Kind; and *tis plain it does ſo : For the Farty 
Words thereof are, That all and fingulat fendan 
the Tithes ſhall be paid according to the lau- to com 
ful Cuſtoms and Uſages of the Pariſhes ani adjudg 
Places where ſuch Tithes or Duties ſhall gun, that it 
ariſe, come, or be due, and that the Par that is 
grieved may convent the Perſon offending be That t 
fore the Ordinary : And alſo (which comes the Ca 
cloſe to the Doubt) that in every ſuch Ca Proves 
* But not to exclude the King's Courts, there being " 

negative Words, and Probibitions, (where the Suit in ! Nete 
Spiritual Court may be objected to) are Writs of Rl fad of, 0 
Gr thoſe Statutes ante.) Uh 7 the Pr 
This varies from the Purpoſe, nor are the Clauſe furl Ls i Co 


ty recited. 
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The Law of Tithes, &c. 357 
or Matter, or Suit, the ſame Ordidary, &c. "_ 
(as the Words are) hall or may, by Virtue of 

this Att, proceed to the Examination, Hear-= 

ing, and Determination of every ſuch Canſe, or 

Matter, ordinarily, or ſummarily, according to the 

Courſe and Proceſs of the ſaid Eccleſiaſtical Laus, 

and thereupon may give Sentence accordingly : 

And by the Statute 2 & 3 Ed. 6. Tis ſaid, 

as to all manner of Predial Tithes, That they 

ſhall be paid in ſuch manner, &c. as of Cuſtom 

and of Right they ought to be paid, &c. which 

he goes on to pervert, &c. in like manner; 

and then adds, „ 

When a Parſon libelled in the Spiritual Cuſtoms, &e. 

Court for a Way, and it was ſuggeſted, ved in the 
That the Libel ſer forth, That by the Cu- n, 
ſtom of the County of Devon, when Graſs 1 

is cut, and put into Graſs Cocks, the 1otn 

Cock ought to be aſſigned to the Parſon for 

his Tithes, and that he might by the Cuſtom 

make it into Hay upon the Land of the 

Party, and that he was hindred by the De- 

fendant the Owner of the Land, of his Way 

to come, to make it into Hay; the Court 
adjudged, that no Prohibition did lie; for 

that it was only an Acceſſary to the Thing 

that is Spiritual; and Fitz. Natr. Brev. is, 

That the Parſon may have his Action on 

the Caſe for ſuch Diſturbance. (Note, this 
proves it to be of Temporal Conuzance.) 


1 


* Note this, &c. and the Craft ef the Parentbeſis in- 
fiead of, or other Judge, &c. Nor is any Noti'e taken 
f the Proviſion in this Statute for the Furiſdiftion of the 
King's Courts, See the Statute ante, Chap. 8. 


Aa3 But 


r, ee * 


- we ooo 


358 The Law of Tithes, &c 
An Unreaſo But in that Caſe it was alledged further 
able Counter- for a Prohibition, That the Cuſtom of the 


Cuſtom no 


Ground for a County is, That the Parſon ſnall not make 


Probibition, his Tithe-Hay upon the Land, but carry it 


away preſently; and by this Libel in the 
Spiritual Court, they would alter the Cu- 
ſtom, which is to be tried at the Common 
Law: But notwithſtanding this, (ſays 
Mr. VV.) the Court would not grant a Pro- 
hibition. Reynolds v. Newberry, 1 Roll. R. 420. 
And no Wonder the Prohibition was de- 
nied in that Caſe ; for the Counter Cu- 
ſtom, which was alledged for the Prohibj- 
tion, appears to be contrary to 'common 
Right, and could not be ſupported without 
a Conſideration in lieu thereof, which does 

not appear. ORE 
And yet that Author - urges this Caſe 
Mer. W. Mif- to prove, that when the Eccleſiaſtical Court 
zakep.* hath Juriſdiction of the Principal, the Ac- 
ceſſory, tho it be a Preſcription, may be 
there ſued for, and if denied, tried there; 
not conſidering, That the Cuſtom claimed 
in the Libel, was founded on Common 
Right, and that the Cuſtom urged for the 
Prohibition was contrary to common Right, 
and no Conſideration ſhewn to ſupportit. See 

3 Cro. 843. 3 

And of the ſame Nature is what he fur- 
ther urges, viz. 'That if a ee be, which 
of two Ways is the uſual and accuſtomed 
Way for carrying away the Tithes, it hal 
be tried in the Spiritual Court, as appears 
by Halſey's Caſe, in Jones R. 230. for there 
it appear'd by the Party's own ſhewing, 
that he would have precluded the * 


The Law of Tithes, &c. 


from the Right Way, and that without any 


Conſideration. So that Mr. Vs. Concluſi- 
on is a plain uon ſequitur. 
thoſe Caſes prove, That a Preſcription, up- 
on which a Libel may be grounded in the 
Spiritual Court, may be alſo tried there; as 


whether the Defendant had ſtopt the Right 


— 


For, he ſays 


Way, or which of the two Ways is the moſt 


uſual, Sc. For it appears in thoſe Caſes, 

the Temporal Courts had before determined 

the Queſtion on the Party's own ſhewing, as 

aforeſaid. But he goes on for three Pages 
further thu 2s: | 

Beſides, in the Statute of Circumſpecte a- 


gatis 13 E 1. it is determined, That ſeveral ſpecte agatis. 


Things are merely Spiritual, and are to be 
demanded in the Spiritual Court ; and the 
Spiritual Judge ſhall have Power to take 
Knowledge thereof, notwithſtanding the 
King's Prohibition, one Article of which 
Statute is, If à Parſon demand Mortuaries in 
a Place where a Mortuary hath heen uſed to be 
given, &c. By Force of this Article, and 
before the Statute of 21 H. 8. c. 6. If Doubt 
did ariſe whether there was a Cuſtom in a 
Place to have ſuch or ſuch Things for a 
Mortuary, this Cuſtom, ſays he, was tria- 
ble in the Spiritual Court, and cites F. N.-B. 
51. and 53. 10 H 4. 2. 13 R. 1, 2. F. Furiſd. 
20, and Kelw. 110. b, 1 Cro. 237. 1 Sid. 263. 
I Keb. 919. 2 Keb. 835, 867. and 3 Keb. 75. 

Another Article is, That if a Prelate of a 
Church, or Patron, demands a Penſion dus to 
bim, all ſuch Demands are to be made in the 
Spiritual Court, and accordingly it has been 
held, That tho' the Libel ſhews that tam per 

| "#6 realem 


W. Dag. 61 8. 


Circum-_ 


Cuſtoms of . 


Mortuaries. 


Penſions to 
Prelates, &. 
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360 The Law of Tithes, &c. 
| realem Compoſitionem, quam per antiquam & 
laudabilem Conſuetudinem ipſe & Predeceſſores 

ſui babuerunt & habere conſueverunt annualen 
Penſionem, Ec. and ſo, as had been urged, 

the Penſion was demanded upon 'Temporal 
Grounds, viz. Preſcription and Real Com- 
poſition; yet Coke and the reſt of the Ju- 

ſtices held, That a Prohibition ought not to 

be granted. See Goabolt in the Caſe of 

Sprat and Nicholſon and Collier's Caſe, 3 Cr. 

675. II H. 4. 85. F. N. B. 41. Popham 23. 

Noy 16. and 2 Cro. 217. and accordingly a 
Prohibition was denied; for that a Penſion 

is a Spiritual Thing, recoverable in the Spi- 

ritual Court; and yet, ſays he, a Title to 

a Penſion, if ſuable at all in the Spiritual 

Court, muſt depend upon Preſcription; and 

if denied, the Preſcription muſt be tried 

: there before the Penſion can be reco- 
* to ſue Vered: But he admits, That upon a Moti- 
174“ r Tem. on for a Prohibition to the Spiritual Court 
poral Courts, in a Suit there for a Penſion, it was held by 
the Court, That the Law is according to 

F. N. B. 51, B. (2. 41.) That if the Penſion 

be by Preſcription, 'tis in the Election of 
the Party to ſue for it in the Spiritual 
Court, as for a Penſion, or at Common Lan, 

as for an Annunity. And it was further ſaid, 

— That the Opinion of the Lord Coke, 2 ft 
491, 492. is not warranted by the Books by 
him there cited. But Mindbam and Twiſden 
Juſtices, ſaid, That in the Time of King 
Fames it was adjudged, That for a Penſion 
y Preſcription, Remedy ſhall be only at the 
Common Law : And therefore the Report- 
er makes a Quzre of it, 1 Sid. 146. _ 
4 og On 
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wards it was reſolved by Keeling and Tuiſ. 


den Juſtices, That Penſions by Preſcription, | 


may be ſued for in the Spiritual or Tempo- 


ral Court, at the Election of the Party; and 
altho in the Caſe then before them, the 


preſcription was denied; yet they would 
not grant a Prohibition. See 2 Keb. 439. 
$02. and 1 Vent 3. and yet after all this, it 


vas held, That although a Suit may be in 


the Spiritual Court for a Penſion, by Pre- 
ſcription, yet if it be denied to be Time 
out of Mind, Sc. a Prohibition ſhall go, for 
that the Preſcription ſhall be tried by the 
Temporal Courts. See 1 Vent 265. and ib. 
120. 3 Keb. 522. ante, Chap. 8.) And 


ſeeing (ſays he) That by the faid Statute 
Circumſp. agatis, Preſcriptions for Payment 


of Mortuaries and Penſions are triable and 
determinable in the Spiritual Courts, and this 
hath been owned and allowed by ſeveral 


Judgments in the Temporal Courts, and 


Opinions of the Judges ; it will be difficult 
to apprehend the Reaſon why a Modus De- 
andi may not be tried alſo in the Spiri- 
tual Court, eſpecially there being this Ar- 
cle alſo in the ſaid Statute of Circumſp. a- 
tis: That if a Parſon demand of bis Pa- 
ſioners, Oblations, or Tithes due and accu- 
med, the Spiritual Fudge ſhall haue Power 
0 take Knowledge or Conuzance, notwith- 
Janding the Kings Probibition ; and as agree- 
ny herewith, he cites 13 Coke, the Caſe of 
dus Decimandi, 2 Keb. 439. and 802. and 
Ventr. 3. yet he afterwards confeſſes, that 
ter Opinions of the King's Courts have 
ten to the contrary ; -and that wherever 
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362 The Law of Tithes, & 2 


the Cuſtom has been denied, a Prohibition part) 


has gone. See 1 Ventr. 120, 265, 1 745 2 Keb. of th 

41. 3 Keb. 523, 52, 562. Point 

But after this he goes on to obſerve, That 30 E. 

in the ſame Article concerning Tithes in Conſi 

the ſaid Statute, it is ordained, That if an z1o. 

Parſon ſues againſt another Parſon for Tithe, 80 

greater or ſmaller, ſo that the fourth Part of if broug 

the Value of the Benefice be not demanded, th: ¶ parſo 

© Spiritual Fudge ſhall have Power to tuff vas, 
Between two Knowledge or Conuzance, notwithſtanding ib: Preſcr 
Parſons. King's Probibition ; and herewith (ſays he) Pariſh 
| agrees 38 E. 3. 6. where tis ſaid, if the Court 
Right of Tithes come in Debate between Hof it? 

two Spiritual Perſons, Ec. as before Pag vas, 

the Eccleſiaſtical Court ſhall have Juriſd. ¶ betwix 

ction, and to that end alſo quotes 13 O. 3 ng the 

2 Roll. Abr. 308. Nè 2. and — 2 Roll, 

Saying, That the Books make a Doubt where 9. anc 

Beteveen the the Suit is between the Servant of the por tak; 
Vicar and the car and the Parſon ; but that it ſeem'd them a: 
Fan. him to be all one. Hetley 60. the Pla 
So (ſays he) when a Vicar ſued for Titbe¶ Predece 
againſt a Parſon appropriate (who was a LayWTithes 

man) in the Eccleſiaſtical Court for Tithes 08W4nd th 

Saffron, and alledged, That Time out te Deb 

Mind the Vicars have had Tithes of Safffoſ f barſon, 

within that Pariſh ; and the Parſon pleadediMvel] try 

That he, and his Predeceſſors, had uſed i Tempor 

have Tithes of Hay and Corn of this Langhe. See 

till within forty Years laſt paſt, when Wt H. 6. 

was ſowed with Saffron ; it was ſaid, 'Thrnt of a 

no Prohibition ſhall be granted to try tig; H. 6. 

Cuſtom, but it ſhall be tried in the SpiritualWon's Ter 

Court; for that it is between the Parſon han ſer f 

- the Vicar, although the Farmer was mad to the 


Part 


£ 


ion Ml Party, for they may well Judge of it, and 
Leh. of the Compoſition: And that this very 
Point was adjudged between Hunt and Buſh 


bat zo El. and that the Party ſhould have a 


in Conſultation. See Goldsb. 149. 2 Roll. Abr. 
am 410. Ne 5. | 


hes, So when the Parſon of Great Takenham One Parſon 
brought an Action of Treſpaſs againft the aims 4 Por- 


Queſti on tion of Tithes 
in another's © 


the Parſon of Harmington, and the 
take WY was, If the Parſon: of one Pariſh claim by 
tie Preſcription a Portion of Tithes out of the 
he) I Pariſh of another, whether the Spiritual 
tte Court ſhall have Juriſdiction for the Trial 
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Pari ſb. 


wen of it? The Opinion of the whole Court 


betwixt two Spiritual Perſons, and concern- 
ing the Right of Tithes. See 1 Leon 59. 
2 Roll. Abr. 310. Ne z. See alſo 35 H. 6. 
39. and Bro. — 3. where in Treſpaſs 
for taking of Tithes, the Defendant claimed 
them as Parſon, and within his Pariſh ; and 
the Plaintiff preſcribed, that he, and his 


predeceſſors, Vicars there, have had the 


And the Opinion of the Court was, that 
the Debate being between the Vicar and the 


vl] try the Right of Tithes, and ouſt the 
Temporal Courts of the Juriſdiction there- 
if, See alſo 6 Ed. 4. 3. 22 E 4. 23, 24. and 
31 H. 6. 11. between a Parſon and the Ser- 
ant of another Parſon, and 47 H. J. 35. alſo 
85 H. 6. 39. b. between a Parſon and a Par- 
ons Tenant, in Treſpaſs, where the Lay- 
nan ſet forth his Title as Tenant, and plead- 


4  Gaſcoign, 


was, that it ſhould, becauſe the Matter is 


Tithes of that Place Time out of Mind, c. 


Parſon, who are Spiritual Perſons, they may 


to the Juriſdiction of the Court; and by Q ,,. a 
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Z 


Gaſcoign, the Suit ſhall be in the Spiritul Ml of a ( 
Court, becauſe the Right of Tithes ſhall be 2 40 
tried only in the Spiritual Court betwix fl do, 
Spiritual Perſons, (but in theſe Caſes on: Ml Tithe: 
Party was a Layman; ergo Quzre) ſee allo Yet 
2 Bulft. 1577. 2 Roll. Abr. 310. Ne. 1, 2, lad, 
6. Godb. Gotham v. Cooper, 3 Cro. 136. 11, the cc 
and 306. 1 Leon 94. and 128. Noy 147, G. WM row 1 
Why Probibi- And in Regard, the Words of the {aid Ads 
be, Statute, Circumſpe#e agatis, as to this Point ſaſtica 
; "i SA only are, If any Parſon doth ſue againſt u. the T 
Spiritual Per- other Parſon for Tithes greater or ſmaller, (fi ried. 
ſons, W. 620. that the fourth Part, &c. ſupra.— and ſo on- is done 
ly gives the Spiritual Court Cognizance oi vants 
the Right of Tithes, and not of Preſcripti-M Notion 
ons expreſly ; and yet by the Judgments r ferent 
lating to this Matter, both ancient and no Preſcrij 
dern, the Spiritual Courts have. been allo by Cui 
ed to try and finally determine the Right that ca 
Tithes between Spiritual Perſons, though with u. 
they ground their Titles upon Preſcription Cuſtom 
(as for the moſt part they muſt) and ſi Memor 
try the Preſcription. Yet my Lord C\gLav, ſ 
ſays, That the Reaſon why Prohibitions a wenty, 
not granted in Suits between Spiritual Per ſuffcien 
ſons, as between Parſon and Vicar, is becauſſi Alſo 
the Modus ſuggeſted to be paid, comes no granted. 
ANY but only the Right of 'TitheWQnot a Ju 
to which of the Spiritual Perſons they di pect to 
belong; ſee 2 Bulfr. 158. But (ſays Va, whi 
other Words in the ſame Statute are, Wit on th 
Parſon demands of his Pariſhioners, Oblationie Proc 
or Tithes due and accuſtomed, (i. e. due eith i Court; 
in Kind or by Cuſtom) the Spiritual Jui krohibit. 


(hall have Power to take Knowledge, &c. an 
ſo ſeem more expreſly to give them Tr 
4 | „ 
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tual of a Cuſtom or Preſcription for Tithes, (viz. . 
bea Modus Decimandi) than the former Words 
win do, which give the Trial of the Right of 
one Ml Tithes betwixt Spiritual Men to that Court. 
all Vet notwithſtanding all that is before The Law and 
„dad, and all the Caſes cited by Mr. V. to Paci w_ 
, the contrary, both the Law and Practice is 3 , 
3c, now ſettled in this Point, viz. That if a zien, ie 
Modus Decimandi be ſued for in the Eccle- where a Mo- 
ſaſtical Courts, a Prohibition lies to ſtop dus is denied, 
the Trial of it there, if the Modus be de- — — 
nied. And the Reaſon given is, That this 
is done not for that the Spiritual Court 
wants Juriſdiction, but in Regard of the 
Notion their Law has of a Cuſtom, c. dif- 
ferent from what our Law has, (and ſo of 
Preſcription) and ſeeing every Modus is due 
by Cuſtom, it is the Common Law only 
that can determine, what Time and Uſage 
with us, ſhall be ſufficient to create ſuch 
Cuſtom, which muſt be Time beyond all 
Memory to the contrary ; whereas by their 
Law, ſometimes ten Years, and ſometimes 
wenty, thirty or forty, they will adjudge 
ſuficient to create a Cuſtom. 3 Keb. 52. 

Alſo Prohibitions in ſuch Caſes are not 
granted, for that the Spiritual Court hath 
not a Juriſdiction of the Matter, but in Re- - 
ſpect to the Trial of the Cuſtom in Queſti- 
on, which is to be by our Law only; and 
if on the Trial it be found for the Modus, 
ne Proceedings ſhall go on in the Spiritual 
Court; and if found againſt the Modus, the 

Prohibition ſhall ſtand. | 


3 
But 


- 


£ 

4 
«4 
4 
4 
4 
4. 
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Cuſtoms, or 


Preſcriptions 
De modo 


But though it ſhould be granted, That: 
Parſon may ſue in the Eccleſiaſtical Coun 


Decimandi, for a Modus Decimandi originally, or for 
not triable in Money or other Thing payable by Cuſtom, 


Court. 


By 2 & 3Ed, 


6. c. 13. 


be Spiritual in Lieu of Tithes, or for Things not in their 


Nature Tithable; and though it ſhould be 
admitted, That a Modus may be examined 
and determined there, when the Libel is 
grounded thereon ; (neither of which is 
true) yet if the Proprietor of the Tithe 
of a Pariſh ſues in the Spiritual Court for 
Tithes in Kind of Lands diſcharged there- 
of, by Preſcription, Ec. and the Defendant 
doth alledge the Cuſtom or Preſcription, De 
modo Decimandi, Ec. in Bar; in ſuch Cafe, 


even the Civilians admit, That the Cuſtom 


or Preſcription ſhall not be tried and deter- 
mined before the Judge Eccleſiaſtical, but 
a Prohibition lies to try the ſame at the 
Common Law ; for that the Suit was not 
originally for a Modus, but for the Tithes 
in Kind of Lands, which by Modus or Pre- 
ſcription are diſcharged from the Payment 
of Tithes. _ 

And in ſuch Caſe, to ſue for Tithes in 
Kind is prohibited by this expreſs Proviſs 
in the Stat. 2, 3 Ed. 6. viz. Provided dl. 
ways, &c. That no Perſon ſhall be ſued, 0r 6 
therwiſe compelled to yield, give or pay any 
Manner of Tithes for any Manors, Lavis, 
Tenements or Hereditaments, which by tbt 
Laws and Statutes of this Realm, or by « 


Privilege or Preſcription are not chargeable witl 


the Payment of any ſuch Tithes, or that be df 

charged by any Compoſition Real, &c. Vide 

ante, | A 
NC 


An 


Statut 

Prohil 
are gi 

modo -. 
Doadet 
3 Bull. 
mer ( 
and th 
ſuggeſt 
Court! 
are diſ 
Detima: 
the ſai, 
The Bi 

And 

Diſchar 
a Comy 
Is but a 
Prohibit 
dlatutes 

But 1 
Ty warn 
Frohibit; 
tough 
vir They 
Ivil anc 
ind the 
eral, w] 
Wd Dec 
uncil, 


e Biſho 
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And always when an Act of Parliament Where a Cours 

reſtrains or prohibits, or limits any Court, Ec. u 

Ge. be it Temporal or Spiritual, if the 3 

\m, statute be not obeyed (or obſerved) a Prohibition. 

'W?rcohibition lies. Of this ſeveral Inſtances lies. | 

be Mare given by the Judges in the Caſe De „ 

ned 10% Decimandi, 13 Co. 12 & 37, and by 

1 i; WY Dodderidge in Harding and Gaſlings Caſe, 

| i; WY 3]. 241. and ſo if a Biſhop, or his Far- | 

hes ner (who ſhall alſo have the Privilege, Probibitions in 
© {and the like of the King's Farmer) doth Cone of Wo 

ore. ſuggeſt, That a Suit is in the Eccleſiaſtical Modus De.” 

lan Court for Tithes in Kind, whereas the Lands cimandi, ad 

bee diſcharged by a Preſcription De non "DR. 

ae, Demand, a Prohibition lies by Virtue of 

ton the faid Prohibitory Clauſe. See 2 Co. 44. 

The Biſhop of Hincheſter's Cale. 


eter | 
bu And not only in the ſaid Caſes of a = 
- the Diſcharge of Tithes, but alſo in Caſes of Compoſitions 


a Compoſition Real, which in its Nature . 


not 

ithes s but a Modus Decimandi by Preſcription, a 
pre- Prohibition lies by the expreſs Words of the 
ment! atutes /upra. | 


But upon this Head Mr. V. is again ve- 
warm, and ſtrenuouſly argues againſt 
Frohibitions in Caſes de modo Decimandi, 
tough what he ſays is chiefly taken from 
pr Thomas Ridley, in his View of the M. W., 4r- 
vil and Eccleſiaſtical Laws, pa. 181, Oc. gument. 
ind the Argument of Bacon, Solicitor G. 
eral, who (in that extrajudicial Cauſe de 
udo Decimandi, heard before the King and 


4 : | 

u uncil, 4 Jacobi 1.) argued on behalf of 

e Biſhops and Clergy, againſt the Judges ; 
nd the Common Law ; and Note his en- 


re Argument thereon may be formed thus: 
: That 


— 
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That though That the Eccleſiaſtical Court has the proper M An 

a P N Conuſance of Tithes, and their Acceſſories; M cy 
be whe ai. That a Modus Decimandi is dependant on, fl ſhal 
charged, &c. and acceſſory to Tithes ; Ergo a Modis But 
ut ſupra, jet ought to be tried in the Temporal Court, ceſll 
non lequitur, For though (ſays he) it be true, That M fons 
where the original Suit is for Tithes in Kind 1194; 

of ſuch Lands as are abſolutely diſcharged WM here 

by Act of Parliament, Preſcription or Con- abſo 

poſition Real, a Prohibition lies by Force 

of the ſaid probibitory Clauſe, ſupra: Yet 

that it lies to it does not from thence follow, That 
ti an acceſ- Tithes in Kind are ſued for of Lands, which 
fory Modus, are not diſcharged by any of thoſe Mean 
c. and the Defendant alledges a Modus Dei 
mandi, which relates to the Manner or Cir 
cumſtances of paying ſome particular Tithe 
of ſuch Lands only, that a Prohibition li 


to try ſuch a Modus at the Common Lui be pai 
For in the firſt Caſe the Lands themſelvM Lamb, 
are diſcharged of the Payment of Tit are + 
(by Stat.) and ſo the original Suit is (e but on! 
 preſly) prohibited by the Clauſe ſupra; bi of a p: 
in the later Caſe, the Lands are Tithable Preſcri 
and therefore the original Suit for 'Tithes Wor Mar 
Kind (in the Eccleſiaſtical Court) is vals that 
ranted by the Statutes cited ante. bad at 


Where the Alſo in the former Caſe the Plea of 
Tithes are ex- Nlodus Decimandi cannot be ſaid acceſſ 
rind, the 10 to the Right of Tithes, becauſe the TithMre not 
acceſſory, are extinct, and the Modus is the only Thi 
with which the Land is chargeable ; 4WMrohibitc 

therefore by the Clauſe ſupra, (which Wi 

the Negative) the Principal, viz. the Tit 

(a Non-entity) are not to be ſued for tht 


"© Modu 
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oper And ſo the Rule That, when the Eccleſiaſtical Ridieulus 
Curt hath Juriſdiction of the Principal, it ens, t 
ſhall not of the Acceſſory, cannot hold Place. ,, — raſan 
But in the later Caſe, the Modus is but an Ac- Non: entity. 


ceſſory to the Right of Tithes, and the Rea- 


That ſons given by the Judges in the {aid Caſe De 

Kind WY modo Decimandi are not applicable to it; for 

red here the Tithes in Kind of the Land are not 

Don- abſolutely * extinct. For ſuppoſe the Caſe * es they are, 


to be, That when Lands are ſown, Tithes of / 4 Preſerip- 

Corn are to be paid in Kind; when they are prong 3 

mowed, of Hay; when depaſtured, of the _ 

Stock ; and yet for ſome of theſe Tithes a 

Modus, as to the Manner of Tithing, is ſug- 

reſted, and not for the reſt ; as that the 8th 

Sheaf, Shock or Cock ſhall be paid inſtead 

of the Tenth ; that the Tenth of the 

Cheeſe made betwixt certain Days ſhall 

be paid for the Milk of Cows; 2. for a 

Lamb, Pig, Sc. In theſe Caſes the Lands | 

are f not diſcharged of Tithes in Kind, f Note, this is 

but only a Recompence comes in the Place e Saying of 

of a particular Tithe by Preſcription, or a 3% — 

Preſcription doth direct the Circumſtances ſay, the con- 

or Manner of paying the Tithe in Kind; trary. 

4 that the Tithe of young Beaſts ſhall be 

paid at a certain Age, though uncapable of 

living then without a Dam, Ec. Now (ſays 

te) in theſe Caſes when the Tithes of Lands 

ae not extinct, but the Lands are charge- 

ible therewith, it ſeems to be * out of the No, bey are 

prohibitory Clauſe ſupra. And the Principal, —_— _ 

. the Right of Tithes remains of Eccleſia- poſitions Wo - 

tical Cognizance, and that by Force of the al, &:, | 

ne Statute (quod negandum eſt). And fo 

Modus that comes in by Allegation, and 
Sd: is 
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370 The Law of Tithes, &c. 4 
Prettily urged is dependant thereupon, is acceſſory there. La) 
_ _ No- unto, and being ſo acceſſory is alfo of the {WM bert 
3 7”: fame Juriſdiction. And (ſays he) this wa min 
acceſſory, not denied to be the Rule of Law by the WM Ea. 

Temporal Judges, when it was urged by 
the Civilians in the (extrajudicial) Caſe ſi 
pra of Lands abſolutely diſcharged of Tithes 
in Kind, and endeavoured to be proved by 
Bacon, Solicitor General, who was on the 

Note. Part of the Clergy, from ſeveral Authorities, 

only they did not come up to the Caſe then 


under Debate; in which... . by Reaſon of T. 
the ſaid Clauſe, they had not Cognizance BW Caſe 
of the Right of Tithes in Kind, but only BW for: 

Proofs thereof, of the Modus Decimandi. The Authorities plead 
. ruf ad vouched by Bacon to prove the Rule ſupra, Wil (the) 
em. 6 - a | 3 . 
were 1 Ric. 3. 4. the Opinion of Huſt), as is 

That when the Original ought to begin in the c 

the Spiritual Court, and afterwards a Thing them. 

comes in Iſſue, which is triable in our Lau, Ar. 

yet it ſhall be tried by their Law ; as if one - So 

ſues for a Horſe deviſed to him, and the Tithe 
Defendant ſays that the Deviſor gave toil tent, 

him the ſaid Horſe, this ſhall be tried there. becau 

And the Reg. 57, 58. If a Man be condemn- of th 

ed in Expences in the Spiritual Court for iſ yet tt 

laying violent Hands on a Clerk, and af. there, 

rerwards the Defendant pays the Coſts, and d, 

gets an Acquittance, and yet the Plainti differ 

ſues him againſt the Acquittance for te fon 

Coſts, and he obtains a Prohibition, for they n 

that Acquittances and Deeds are to be de So i 
termined by our Law, yet he ſhall have e De 
Conſultation, becauſe the Principal belong deni. 

to them. (But note, they muſt proceed there flere, 

in according to the Rules of the Common lor tha 


Lav: 


The Law of Tithes, &. 37t 
re- Law. 38 E. 3. 5.) That the Right of Tithes Note. 
he between two Spiritual Perſons ſhall be deter- 1 = g Ba 
vas mined in the Eccleſiaſtical Court. And 38 — 
the Ed. 3. 6: Where the Right of Tithes comes o Clergy- 
by in Debate between two Spiritual Perſons; men. 
ſt the one claiming the Tithes as of Common 
Right within his Pariſh, and the other claim- 
ing to be diſcharged by Real Compoſition; 
the Eccleſiaſtical Court ſhall have Juriſ- 
dition of it. (But this ſeetns provided as 
gainſt by the Clauſe ſupra; ergo Quart.) | 
To which may be added ſome modern Suits in the 
Caſes, as, If a Suit be in the Spiritual Court Spiritual 
for a Modus Decimandi, and the Defendant e = 
pleads Payment, this ſhall be tried there 
(they allowing ſuch Proof of the Payment 
as is fufficienr at Common Law) for that 
the original Suit was well commenced with 
them. Go/ling and Harding. Hob. 314. 2 Roll. 
Abr. 305, 306. and 1 Roll. Rep. 12. 
So no Prohibition ſhall be to a Libel for 
Tithes there, on ſuggeſting a Grant by Pa- 
tent, which is cognizable at Common Law; 
becauſe the Spiritual Court has Cognizance 
of the Principal. See Cumberba. 29. And 
yet they cannot try a Modus or Preſcription 
there, though the original Suit be for a Mo- 
dis, becauſe their Rules of Preſcription 
differ from ours. ibid. 427. But if the Ques 
ſtion' be only Payment, or Non- payment; 
they may proceed. Vide ibid. 
So if a Man ſue for a Legacy there, and jy ty l- 
tie Defendant pleads a Releaſe in Bar, which /aterally Re. 
is denied by the Plaintiff, this ſhall be tried 4. 
there, and no Prohibition ſhall be granted, 
ſor that this is a Matter ariſing Foin an 
Bb Ss original 


Note. 
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372 The Law of Tithes, &c 
original Cauſe, of which they have the men 
Juriſdiction. - See Hob. 255, and 2 Roll 
65307. N. ff nf bow 
Ss if an Adminiſtrator ſue for a Legacy like 
due to the Teſtator, in that Court, and thou 
the Defendant pleads the Releaſe of the WI But 
Teſtator in Bar, and the Plaintiff will avoid 

la. it, for that his Teſtator was an Ideot, this WW fibiti 
Ideocy it is ſaid ſhall be tried there, and no miſe. 
Prohibition ſhall be granted, for that they b not 
have Juriſdiction of the principal Matter. Bu 
2 Roll. Abr. 300. N. 15. 11 61 
So if a Parſon ſues in that Court, and on, ( 


Gimony. 
5 the Defendant pleads that the Plaintiff. was tion, 
preſented upon a Simoniacal Contract a- WW vocati 
gainſt the Stat. 31 Eliz. this ſhall be tried {iſ refuſe. 
there, for that they have Juriſdiction of the ¶ Court 
original Matter. See 2 Roll. Abr. 30). don fe 
N16. e ; leſs w. 
W.6:4,625, After which he adds two Caſes, viz. N. to man 
&c. berts's Caſe and Fuller's Caſe, with the Argu- lv. 9 


ments, Opinions, Objections and Refolutions Alſo 

delivered in thoſe Caſes, as they are at large I libitior 

reported in 12 Coke 65. and 2 Cro. 269. To 
which I refer the Reader, and then adds, 

| So it hath been alſo held, That where 4 

1 Parſon ſued upon the Stat. of 2 & 3 B4.6. 

de infa. for the double Value, for not ſetting fort 

of Tithes, and rhe Defendant, to have 1 

Prohibition, ſurmiſed that he ſet them forth, 

and that they would not admit the Proof 


thereof by one Witneſs, yet no Prohibition So a 1 

lies, for that they have Cognizance of the Quſe u 

Matter. 2 Roll. Abr. 299. : Lambs. 
And then again urges the extrajudicial "45e, & 


Reſolution of the Judges, 4 Fac. 1. before 
19 1 mentioned 
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6 mentioned, That if the Queſtion be upon 
1 Payment or ſetting out of Tithes, or upon 
Proof of a Legacy or Marriage, or ſuch 
like Incidents, it was to be left to their Law, 
though the Party has but one Witneſs. 
But where the Matter is not determinable 
in the Eccleſiaſtical Court, there lies a Pro- 
hibition, either upon or without ſuch a Sur- 
miſe. See 2 Inſt. 608. and wonders the Law 
is not ſettled as he would have it. 3 

But he admits, That the very next 'Term 


nd on, (for it cannot be eſteemed a Reſolu- 
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Nete. 


after the Judges had: ſo given their Opini- Protibitions 
for not admit- 


ting Proof by 


n tion, as he calls it) the Proof of the Re- „, Mime. 


cation of a Will by one Witneſs being 


od refuſed by the Eccleſiaſtical Court, the 


he Court of King's Bench granted a Prohibi- 
7. don for that very Reaſon, which doubt- 
leſs was conſonant to Law, and agreeable 
to many former and later Reſolutions. See 
Le 99; ©: M7 SE L 
Alſo that in Eafer Term, 41 El:z. a Pro- 
hibition had been obtained upon a Surmiſe, 
That whereas a Parſon had Wed in the Spi- 
ritual Court for the Tithes of Pigeons, the 
Defendant there pleaded he had paid the 
aid Tithes, and proved it by one Witneſs, 
and that Court would not allow of the 
Proof without two Witneſſes; and the Pro- 
hibition was affirmed on Debate. See Moor 
8o a Prohibition was granted for the ſame 
Cauſe upon a Suit there for the Tithes of 
Lambs. Hetley 8j. and ſo held by Dodde- 
ical "ge, &c. in Goſling and Harding's Caſe. * 
75 11 3 . 
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3 Bulſ. 241. and ſo reſolved ſince in many Forc 


other Caſes. HH io % e and 1 
So when th And when a Suggeſtion was, That the hibit 
Defendant Defendant in the Spiritual Court claimed the ſeem 
fugee fied © Tithes by a Leaſe from the Parſon of an el. di, 2 
prior Teaſe. der Date; than that the Plaintiff claimed them in al 
by, who ſued him there by Force of a later Compe 


Leaſe from the ſame Parſon; ſo that the at C. 
ueſtion was, which of the two Leaſe ſtand. 

| ſhould be preferred? a Prohibition was a- Coke's 
warded. And though Croke held that a Con- Miſcc 
ſultation ſhould be granted upon the Au- ber C. 
thority of 1 R. 3. 4. before cited, That S0 
Vhere the Spiritual Court hath JuriſdiQion ritual 
of the Principal, there, if an acceſſory come al of 
(or happens) which is triable at the Com. King e 
mon Law, that alſo ſhall be tried there; not in 
yer Coke ſaid, That in one Futters Caſe i Hefen 

| (Quere if not Fuller's Caſe ante) there va the Pl 
aà Suit in the Spiritual Court for Tithes, and WI to the 


Title made by the Grant of the ReQory, ters P 

and the other made Title by a former WW prayed 

Grant, and a Prohibition was granted. And tient 

yet he agreed 1 R. 3. 4. to be Law, unleſsthe Bi former 

Spiritual Law differs Com our Law; as their I the Li 

Law is that a Gift of Goods is not good Caſe, v 

without Tradition; but otherwiſe it is at out That h 

Law; and Dodderidge ſaid, That the Prin- out ma 

cipal Matter here was the Leaſe, which h; Froceec 
Temporal and not Spiritual, and therefore Letters 

is not within the Rule of 1 R. 3. 4 Buff Nb, 

true it is, That if the original be Spiritual Juſtices 
And well be then the acceſſory ſhall be tried there alſo; the Ec 
mighe, be otherwiſe not; all which (ſays he) CI Validity 
4 4 ithes mot # granted. Who alfo ſaid, That if a Mal C B. 3 


p be Spiritual 3 my 
6 — eng ' make a Title in the Spiritual Court, b 
Lyino, &. . Foce 
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Force of a Leaſe of the Proprietor of Tithes, 

and the Defendant deny the Leaſe, a Pro- 
0 hibition ſhall be granted, (inferring, as it 
e ſeems, That ſo it ſhall in a Modus Deciman- 
f di, where the Modus 7s denied; for a Modus 
n in all Caſes does ſupoſe a prior Grant, or 
N Compoſition Real; which is properly cognizable 
ie at Common Law ) and in that Caſe, notwith- 
85 ſtanding the Opinion of Dodderidge, and 


z. Cike's Conceſſions, (which are certainly 
- Miſconceived) a Prohibition was granted 
b per Cur. 1 Roll. R. 61. | „ 
At So a Prohibition was pray'd to the Spi- ,, .., 5 of 


pn ritual Court on a Suggeſtion, That the Tri- Lester Pa- 
ne ah of all Letters Patent and Grants of the tent not to be 
n. King ought to be at the Common Law, and Triad there. 
e; not in the Eccleſiaſtical Court; and that the 

e Defendant had libel'd in that Court againſt 

Vas the Plaintiff for Tithes ; and that his Title 

nd to the ſaid Tithes was by the King's Let- 
ers Patent, whereas the Plaintiff (who 

ger prayed the ſaid Prohibition) had a more an- 

nd WM tient Right to the ſaid Tithes by other 

the former Letters Patent of the King; bur 

cir the Libel in the Spiritual Court, in this 

od Caſe, was only in the Common Form, vs. 

our WM That he was Proprietor of the Tithes, with- 

rin: out making any other Title; but upon the 

is] Proceeding, the Title did appear to be by 

ſore Letters Patent on both Sides: And by 

But North, Ch. Juſt. and Mindbam and Charlton 
Juſtices, a Prohibition was granted, for that 

the Eccleſiaſtical Court ſhall not Try the 

Validity of Letters Patent. Mic. 34 Car. 2. 


CB. 3 Leu. 12. TT 
Ow Bd 4. Indeed, 
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5 Indeed, in that Caſe Levins was of a con- was 
. trary Opinion, and argued, That the Suit the M 
{ o in the Eccleſiaſtical Court was only ground. ¶ Defau 
= ed on the Tort in ſubſtracting the Tithes ; and b 
| and if the Title comes in Queſtion, there vas t: 
iN tis only as an Incident, and in Suits at Com. veſted 
i Mie; this ad. mon Law for Tithes, the Declaration is gene. WM Entry 
lb: mit. Suits at ral as Proprietor, without ſhewing any Title in in tha! 
q Common Law the Declaration. And when the Foundation he cou 
= In Tubes. of the Suit is Spiritual, and 'Temporal Mat. for tha 
4 ter comes incidently in Queſtion, the Eccle. tin ar 
8 fiaſtical Court ſhall try the Temporal Mat. fore E 
i ter; ſo as they proceed therein, according See 3 
-4 to the Temporal Law; but when they pro- Prohib 
4 ceed in a Temporal Matter, contrary to the the Sp! 

'1 Courſe, (or Practice) of the Temporal Law, Il there. 
«þ then they ſhall be prohibited, and not be- Note 
vide Regr. fore. That 12 Co. 65. a Rule is cited out tially re 
5, 58. of the Regr. Quod non eſt conſonum Rationi, Qui Wi "re tak 
3 cognitio Acceſſarii in Curia Chriſtianitatis in- ¶ dis, he 
N pediatur ubi cognitio Principalis pertinet ad from 2 
'f Forum Ecclefiafticum, and cited 1 R. 3. 4. If a 
F- ut ſupra, and. 12 Co. 65 and 66, Fuller and Benefice 
bi. Whitehead's Caſe: And that they ſhall try bim for / 
4 | the Validity of Livery, which comes inci- be gran! 
N; "tis no dently in Queſtion between two Grantees of ¶ charge th 

dnn a Rectory ; and 3 Cro. 466. Neſton verl. Lum. 
4 Oy” Sharp. Twas tried there, if one taken ona . if a P. 
} Capias ultagatum, five Years after the Judg- Mr his 1 
4 ment, ſhall be in Execution for the Party, and to him f 
'Þ 3 Cyo. 188. Baker v. Royes, they tried the Ncording t. 
9 Validity of an Act of Parliament for a Par- lies the 
i don, which came incidently there (Court for 
g the Caſe) and Fin. 24 Car. 2. Sr. Villian "tion ſt 
| Fuxon v. Lord Byron, where a Mortgage Deed; 
(5698 4 | vas Conuſanc 


rr e 
>, W * ” — 
4 ** \ 
ry 
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was made of a Rectory, provided that 
the Mortgagor ſhall retain the Poſſeſſion till 
Default of Payment; a Default was made, 
and by an Act of Parliament the ReQory 


veſted in Sir William Fuxon, who before any 
Entry, ſued for the Tithes of the Rectory 


he could not ; and a Prohibition was denied, 
for that at Common Law, one can't main- 


fore Entry, or a Recovery of the Rectory. 
See 3 Lev. 13. But Qycre what need of a 


the Spiritual Court had diſmiſt the Suit 
there. | | | 


tially related by Mr. V. and therefore are 
here taken from the Books themſelves ; after 
this, he proceeds to cite the following Caſes, 
from 2 Roll. Abr. 306, 30%, 308, vis. 
If a Parſon leaſes all the Tithes of his 
Benefice to one Pariſhioner, and after ſues 
him for his own Tithes, no Prohibition ſhall 


* there. 8 E. 4. 14. per Choke, ſed Quere 
ihrum. | 


ſues the Pariſhioner in the Eccleſiaſtical 
ourt for the 'Tithes in Kind; yet no Pro- 


y Deed; for they may well Try it, having 
Conuſance of the Principal: Reſolved Paſ. 
| RT: 2 


was taken out of one Hory, a Truſtee, and 
in that Court, and they Sentenced, 'That 

tain an Action of Debt for the Tithes, be- 
Prohibition in that Caſe, when it appears 


Note; the precedent Caſes are very par- 


be granted; for this Leaſe is a good Diſ- 


fibition ſhall be granted upon this Diſcharge | 


If a Parſon compounds with a Pariſhioner o,, Ca. 
for his Tithes, and grants them by Deed wherein Pro- 
to him for a certain Sum by the Year, ac- #ibitions have 
ding to the Agreement, and afterwards ben denied 
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16 Fac. 1. B. R. and a Prohibition, tis ſaid, M Cauf, 


was there denied. But before that, the con- which 
trary had been reſolved for the Church of 14 C: 
Wakerly, and ſo it has been divers Times WM Dr. I 
fince ; and the Law is now taken clearly Wl A 
contrary. „ with a 
If a Parſon leaſe by Deed the Tithes of of it, 
his Pariſh, and after ſues for the Tithes n Canon 
the Spiritual Court, and there this Leaſe j pre I 
pleaded, where the Queſtion betwixt then rightly 
is, whether the Tithes of all the Pariſh, or purpoſ 
of ſome particular Things are Let; yet uo the Ple 
Prohibition lies, for that they have Copni-BMftion c: 
zance of the Original; and they ought u himſelf 
take Advice of them that be learned in the no Adv 
Common Law for their Direction, as the drawn 
Judges of the Common Law take Advice in the \ 
them: But if they judge contrary to theWmany o. 
Common Law, a Prohibition lies after Se. te R ef 
tence. Mich. 13. Car. 1. Dr. PocklingtnMExamin; 
and Sir. — St. John. 2 Roll. Abr. 30frs to thi 
30). „5 5 ny othe 
So if A. the Parſon of B. ſues for Titie er Miſre 
in the Spiritual Court againſt B. who plead (with A; 
a Leaſe for Years made to him by the P Theſe 
ſon; and the Parſon Replies, That he van a Su 
non-reſident, and abſent by the ſpace oleaded, 
Eighty Days, and more, in ſuch a, Yea be tri 
Ec. from his Benefice, by which the Leaello are 
became void; no Prohibition lies upon be calls 
Plea, altho* it be grounded on the Statuſ Court ha 
13 Eliz. and tho? it be objected, that i ath alſo 
Judge of the Spiritual Court ſhall not hu uch Ace 
the Expoſition of a Statute ; yet becaulCopnigan 
May con 


© they have Juriſdiction of the Origin 


x Cu nen to! 
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id, Ml Cauſe, they ſhall have Power to try that bags. 
which is Aeceſſary ariſing thereupon. Hill. 
14 Car. 1. B. R. Sir. Thomas Lucy verſ. 
Dr. Lucy; per Cur. 2 Roll. Abr. 308. NY 22. | {18 
A Strange Plea, that charges himſelf A. W.'s Wn 


with a Crime, c. in Order to take Advantage 1 _ 


. . . 5 * 
of it, which will not be permitted by either „ide infra. (HER 
; in WM Canon, Civil, or Common Law, and there- {668 
ei fore I doubt "this Caſe is Miſtaken ; or if 2 


rightly Reported, it can make little to the 
Purpoſe for which it is brought, ſeeing by dil! 
the Plea the Leaſe is confeſs'd, and no Que- 85 Ae 
ſton can ariſe upon the Act; for he charges BY 
himſelf with a Crime, of which he ſhall take 
no Advantage; and fo the Act cannot be 
drawn in Queſtion : Which Anſwer either 
in the Whole, or in Part, may extend to 
many of his Caſes before recited ; and as to 
the Reſt, many of them will be found on 
Examination to be adjudged directly contra- 
rv to the Point he urges them for ; and ma- 
ny others are by him groſsly Miſreported, 
r Miſrepreſented : And yet he concludes, 
with Aſſurance) thus. „ | 
Theſe Cafes ſerve to prove, That, if up- It, w. „. 
"n a Suit for Tithes in Kind, a Leaſe be i Con- 
pleaded, and denied, the Validity thereof is -. 
to be tried in the Eccleſiaſtical Court; and 
alſo are in Proof of that Rule of Law, (as 
be calls it) That when the Eccleſiaſtical 
ourt hath Juriſdiction of the Principal, it 
ath alſo Juriſdiction of the Acceſſory, tho? 
uch Acceſſory be otherwiſe of Temporal 
onizance : From all which (ſays he) we 
My conclude, That the Law formerly was 
den to be, or at leaſt no Judgments, or 

| Reſolu - 


350 
This is falſe 
by Ar. W. 's 
own ſhewing y 
ante, 


comes in as an Acceſſary only to the prind. 
| pal Matter, of which the Spiritual Cour 


fore ſhewed, That a Suit for a Modus Dea. 
mandi may be well commenced in the Sp. 
ritual Court; and that ſuch Modus may be 


Note this 
Fe ſpun Pe 
riod, 


when that comes in as acceſſory only. 
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| Reſolutions were to the contrary, That if: I held, 


Suit be for Tithes in Kind (not Extinct hy 
Preſcription, or of Lands not Tithe-free) 
and a Preſcription, as to the Manner of ren. 
dring ſuch Tithes be ſuggeſted, and ſo come: 
in as Acceſſary upon the Suit for the Tithez 
tho? it be to be granted, that the Trial of 
a Preſcription is otherwiſe Temporal, and 
to be tried at Common Law; yet when it 


th Juriſdiction, it is to be tried there, and 
no Prohibition lies; and as it has been be. 


tried there, as being purely Spiritual; and thatMeed « 
no Suit can be brought for a Modus in tiWhnſcttle 
Temporal Court; therefore if a Tempord 
Matter coming in as an Acceſſary, ſhall! 
tried in the Spiritual Court, much more ſh: 
a Modus Decimandi, which is of Eccleſiaſt 
cal Cognizance originally, be tried th 


| Yet (he grants) when a Parſon libel: e) 
in the Spiritual Court for the Tithe of Lamb 

and the Defendant, to have a Prohibitia 
ſuggeſted a Cuſtom, That if one hath Lam Courts! 


under the Number of Seven, he ought tore w. 


pay one Half-penny for every Lamb unde 


that Number, in lieu of all Tithes of Lambs by 
and if he had but Seven, the Parſon ſhout: of c 
have the 7th Lamb, and ſhould pay 3 d. e contre 
if Eight, he ſhould pay 2 d. and if Ten, tics at 


Parſon ſhould have the roth Lamb, wing can 
out paying any Thing: Berk/y and 11 livate ( 


- | The Law of Tithes, &c. 381 
if: held, That the Canon Law eis ſo, and ſo 
received in the Spiritual Court; and it is ſur- 
ee) niſed that the Spiritual Court allows of 
ren. Nit; and therefore there needs not any Pro- 
mes Wi hibition. But becauſe it was alledged that 
hes, it was a Cuſtom, and that the Parſon would 
e ftay till the Tenth did ariſe, and refuſed to 
and WY accept according to the Cuſtom, and that 

en it in the Spiritual Court this Surmiſe was not 
nc M alowed; Bramſton and Croke conceived that 
cut 8: Prohibition was grantable ; and ſo Jones 
and Berkley agreed that it ſhould be grant- 

ed, and that the Party might demur thereto, 

if he thought fit. 1 Cyo. 403. 


dpi: From all theſe ſeveral Caſes and diffe- 
py rent Opinions of the Judges one may in- 


leed conclude, That the Law was very 
unſettled. in theſe. Matters in the Times of 
Fac. 1. and Car. 1. about granting Prohibitions 
0 the Eccleſiaſtical Courts, in Caſe they Z 
ox upon them to try any Temporal Matter, | 
r refuſed Evidence, which [was allowable 
t Common Law (which now they are ob- | 
ped to do in Caſes of Wills, &c. by a late | 
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tute): as Proof by one Witneſs, or the —_ 6 
ite. But ſince that Time, I take it, (what: up 
xr Mr. V. aſſerts to the contrary) thoſe Cuffoms can # 
curts.have been better regulated, and kept 9 be deter PI 


tore within their Bounds than formerly; , . 


lj this'chiefly by Means of Prohibitions, mon Laco. 
hereby they are compelled to ſubmit Mat- | 1 
n of Cuſtom and ' Preſcription, if denied —_ 
controverted there, to be determined by _ 
ies at Common Law; and in Truth, 5 1 
W can a Matter of Cuſtom, which is =_ 
tate Common Law, be determined in 1 

| Ts any 
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| any other Manner than by a Jury at Con. the 
mon Law. 945; 1 757 Wo! 

Q. if 4 falſe If one be ſued for Tithes of Lands no Sub! 
Suggeſtion is Tithe-free, and pleads a Preſcription for a is nc 
traverſable. ſpecial Manner of ' Tithing, which is not nal i 
refuſed, (or if ſued for a Modus Decimandi, Wl the ( 

originally pleading another Modus, and his Ml there 

Plea is bona fide: allowed) ſhall ſurmiſ: two 

falſly a Refuſal of his Plea, and for that ; Ed. 

Cauſe only a Prohibition ſhall be granted; Caſe 


h 

6 

% 

oy 
i 
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the Queſtion is, Whether ſuch Surmiſe of MW An 

a Refuſal may be traverſed ? that is, when {es th 

the Matter or Ground of the Prohibition ble, 

is only the Refuſal. And it is ſaid, though s C 

the 'Temporal Courts will take Notice that Caſe \ 

no Modus is allowed in the Spiritual Cour Spirits 

yet a Modus muſt be ſuggeſted: to ham pleade 

been pleaded there in Time. 2 Keb. 121.8 read t 

And generally where a Suit is proper the 8 
commenced in the Spiritual Court, Proh Judge 

bitions are not granted till after the P Refuſa 

there pleaded. See 1 Keb. 387, 433, 2 of B. R 

| ie ,,, e al Mat 
Where it con- As to the Refuſal of a Plea being traverMitual « 
dains other ſable, if the Suggeſtion for a Prohibition judge 
Matter fit for doth contain other Matter upon which ice; a 
# Frobibitin. Prohibition may be duly granted; as taff ma; 
upon a Suit for Tithes in Kind, Tha Appeal. 

the Lands are Tithe-free by Preſcription From 

Sc. though it be alſo ſuggeſted that tig collectec 

was pleaded in the Eccleſiaſtical Court, aner 


refuſed, yet whether the Plea was refuſe 
or not, is not traverſable; for the Party mi 
have a Prohibition before any ſuch Fh 
| pleaded by him in Diſcharge of Tithe 
therefore in ſuch Cafes the Allegation © 


c. The Law of Tithes, &c. 
on. the Refuſal of the Eccleſiaſtical Judge, are 
not Subſtance, (See 2 Co. 44. Moor 525.) and 


or 1 is no Part of the Matter iſſuable or Mate- 
not! tial in the Plea, but put in only to aggravate 
di the Contempt, and many Times falſly; and 
d h therefore the Modus Decimandi is proved by 
"iſe I two Witneſſes, according to the Stat. 2 & 
that 3 Ed. 6. c. 13. and not the Refuſal. 12 C. 


Caſe de Modo Decimandl. 


ough i s Caſe, vouched in 2 Co. 45. where the 
that Caſe was; Morris was ſued by Eaton in the 
hurt Spiritual Court for Tithes, where Morris 
har pleaded or alledged, That Eaton did not 
rad the thirty-nine Articles according to 
peil the Statute ; and that the Eccleſiaſtical 
age refuſed to allow the ſaid: Plea ; this 


7 of B. R. for otherwiſe, upon ſuch Surmiſes, 
al Matters might be prohibited in the Spi- 
raver ntual Court, although that the Spiritual 


ice; and in the ſame Caſe the Party griev- 
s tha : wag have his Remedy by Way of 
pal: | 

ptioa i From all which (ſays Mr. V.) it may be 
t th eollected, that if the Suggeſtion contains no 
t, ether Marter, upon which a Prohibition 
fuſed 570 to be granted to the Spiritual Court, 

teldes the Refuſal of the Plea there, which 


iche eught to have been allowed; in ſuch a Caſe 
jon e Refuſal is traverſable, as 3 Keb. 332. 
= MW 1 | Peters 


Words more of Courſe than of Effect or 


ſe of And yet it is granted, 'That in ſome Ca- Refuſal of a 
ſes the Refuſal of the Plea, Ec. is traverſa- Plea, &. 
tion ble, as it was adjudged in Morris and Ea- _ traverſe 


(Refuſal was held traverſable by the Court 


Judge did all that belonged to Law and Ju- 


ly the Common Law is a good Plea, and 
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ritual Court, if in a Suit there for a Mg 
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Peters v. Prideaux. Therefore, ſuppoſing Ml le 
that a Modus Decimandi, or a Preſcription , 
of a Manner of Tithing, is triable in the Spi. = 

0 


Decimandi, another Modus be pleaded, or 
that there is no ſuch Modus, and that Ple the 
is refus d; or if in a Suit for Tithes of Land I "+ 
not Tithe-free, a Preſcription is pleaded a f 
to the Manner of Tithing, and that Plea i 
refuſed, and a Prohibition being moved for I r 


upon a Suggeſtion of ſuch Refuſal, the Re. erf 

fuſal being the principal Matter of the Sug- Wl #37: 

5 gedſtion is therefore traverſabe. ö Bi 

— no * And in all Caſes where the principal hy N 

bition till ter is proper to the Spiritual Court, there 

_— Prohibition ſhall be granted till the Plea rv 

_ refuſed. e 3 9 3 

Oath of the And Note; the Courts of Common Lan, ©" 

Suggeſtion. on Suggeſtion of ſuch Refuſal, do oblige the bp 10 

Party that moves for a Prohibition to male kr nt 

Oath of the Truth of ſuch his Suggeſtion, | * g 

and will not grant any Prohibition without 4 = 

fuch Oath be made. 3 Keb. 217. 7 Th : 

Stat. 2, 3. And it is alſo by the Statute 2 & 3 £6. 6 in 

af ihe Lite] e. 13. Enacted, That no Probibition ful . « 

to be pro- be granted in matters of Tithes in any of tl 0 : 

duced, and Kings Courts, unleſs the Party that require If 

Suggeſtions the ſame bring and deliver to ſome of the Curt * 

3 here be prays ſuch Prohibition, a true Copy! Month 

Months, The Libel ſubſcribed by the Hand of the Par "Way 

ty, and the Suggeſtion underwritten, and thi 1 

if he do not prove that Suggeſtion by two b | Cor 
ſubſtantial Witneſſes in the ſame Court will | 


in ſix Months after the Prohibition granted an 
awarded, then the Party delayed ſball hure 
Conſultation without delay, and double 1 


\ 


* 
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be aſſeſſed by the Court where the Conſultation 


is ſo granted, to be recovered in an Action of 
Debt, &c. wherein no Eſſoin, &c. ſhall be 


allowed. 


This Clauſe of this Stature ſeems to give Obſervations 


385 . 


Wn 


the Parſon, Vicar, &c. a double Remedy po" this 


where the Suggeſtion is not proved within 


fx Months, that is a Conſultation ; and 
ſecondly, double Coſts. See Hoskins verſ. 


Stroade. T. 5. Car. Rot. 988. B. R. Cockeram 


verſ. Davyes. Hill. 22 Fac. Pop. 159. Fones 


231. Cro. Car. 308. 2 Inſt. 662. 


But in both theſe they are in ſome mea- 


ſure fruſtrated in their Expectations: For 
as to the firſt, after ſuch Conſultation a 


new Prohibition may be obtained ; and be- 


ſides, there are ſeveral Caſes wherein the 
Party cannot, or needs not prove his Sug- 
geſtion, notwithſtanding this Statute ; as 
where the Suggeſtion is in the Negative, 
which regularly cannot be proved : Second- 
ly, if the Suggeſtion be grounded upon any 
Matter of Law ; as in Caſe the Suit be for 
Things not Tithable, great Wood, Things 
fere Nature, Ec. this appearing in the Li- 
bel, a Prohibition lies, and there needs no 
Proof of the Suggeſtion. See 2 Inſt. 662. 


If a Suggeſtion contain two Matters, and 


the one ought to be proved within fix 
Months, and the other here, though the 


Party fail in proving that Part that ought 


vithin this Law to have been proved; yet 


no Conſultation ſhall in this Caſe be grant- 


ed, Cobbe verſ. Hunt. 5 Fac. B. R. 
N 


uſe. 
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A fleight Proof will ſerve in this Caſe; ay 
to ſay they have known it ſo, or that com- 
mon Fame is ſo. Noy 28. 

And if the Suggeſtion be proved before a 
Judge within the fix Months, though not 

recorded till after, it ſuffices. Noy 30, 44. 
To the ſecond here is double Colts to be 
awarded for want of proving the Suggeſti. 
on, and no Execution given, but an Action 
of Debt to recover it; which is but a bad 
Remedy in this Caſe, when the Party ſhall 
only recover the Coſts, and have no Coſts 
allowed him in the ſecond Suit. Sed Quere. 
If a Man have a Prohibition, and do not 
prove the Suggeſtion within the fix Months, 
and the Defendant takes Iſſue upon it, which is 
found againſt him, in this Caſe the Defen- 

dant ſhall have no Coſts. See Noy 81. 
In what Caſe It is to be obſerved that ſome Prohibitions 
Prohibitions are in themſelves peremptory ; as where 
nn there is a Suit in the Spiritual Court for 
the Things not Tithable, and appearing ſo in 
the Libel, in which Caſes a Conſultation 
ſhall never be granted: And ſo it is, if the 
Suit be for carrying away Tithes after they 
are ſet forth, unleſs it be between Clergy- 
men in their own Rights: And fo it 
where the Matter is determinable at Com- 
mon Lay, and the ſame appearing in the 


Libel. | TIT 
Mere ex poſt But where a Modus Decimandi, a Cuſtom 
1 of not Tithing, a Privilege within the Sta- 


tute of 31 H. 8. for Abby Lands, and in 

ſuch other Caſes, where the Suggeſtion 's 

grounded upon Matter of Fact, r 
| ph dou 


% 


Day 
ſhoul 
terim 
ſhoul, 


due 


Plain! 
pear : 
the c 
and tl 
Court 
ſufficic 
then, | 
Court 
dugge 
will cc 


dant n 


'Joubtful to the Court, thoſe Prohibitions | 
are not peremptory till the Matter of Fact 


be tried, and found true by Verdict. 
And note, that the Reverſioner may have 


a Prohibition upon a Suit againſt his Te- 


4 * 


nant. Moor 919. 5 gs i 
But note; it is a Queſtion whether two, 


that are ſued ſeverally in the Spiritual Court, 


may upon the ſame Modus joyn in a. Pro- 
hibition. Hetley 147. 8 

The manner of proceeding in the obtain- 
ing, proſecuting, and defending of Prohi- 
bitions is in this manne. 

The Party that is ſued in the Spiritual 
Court, and deſires a Prohibition, moves the 
Court, and for the moſt part makes his Sug- 


geſtion by his Counſel ore tenus at Bar: If 


the Suggeſtion be ſuch, upon which a Prohi- 
bition cannot be denied, the Court uſually 
gives Rule, that the Party ſhall at a certain 
Day come to ſhew Cauſe why a Prohibition 
ſhould not be granted, and that in the In- 
terim Proceedings in the Spiritual Court 
ſhould be ſtay d: Upon ſerving this Rule in 


due Time, and Oath made of it, if the 


Plaintiff in the Spiritual Court do not ap- 
pear at the Day, and ſhew good Cauſe to 
the contrary, the Prohibition is awarded, 
and the Rule made . but if the 
Court be doubtful, whether the Matter be 
ſufficient to ground a Prohibition, or no, 


then, or at the Prayer of the Defendant, the 


Court will order the Plaintiff to draw up his 
Suggeſtion into Form, and then the Court 
will conſider of the Matter, or the Defen- 
dant may demur to it, and the Matter argued 


Ce 2 | by 


How to proſe- 


cute and defend 
Prohibitions. 
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by learned Counſel, and then the Cour 


Wood, Herbage, Cc. and a Prohibition 
granted, becauſe the Wood was burnt in 
the Houſe, or the Cattle bred for the Plough 
or Pail, the Defendant may plead that - 
Wood or Cattle were ſold, and traverſe the 
Suggeſtion. Litt. Rep. 367. | 


a 


5 as they ſee Cauſe, will either award the Cau 
Ll Prohibition, or diſcharge the Rule. But if chat 
* the Matter ſuggeſted be a good Ground for B 
5 a Prohibition, but is in it ſelf falſe or held 
1 doubtful, the Defendant in the Prohibition Con 
5 may demand a Declaration of the Plaintiff; Exa 
i Attorney, which is grounded upon a ſup- they 
"by owe Attachment for not obeying the Pro- a Su 
. ibition; to which the Defendant may plead Proſ 
9 as Counſel ſhall adviſe him, and traverſe and for \ 
6 put in Iſſue the Matter of the ſaid Sugge. like. 
5 ſtion, or ſuch other Matter as Counſel ſhall 159, 
= adviſe, which is to be tried by a Jury of the So 
1 Country; if it paſs with the Plaintiff, then tion 
. | is the Prohibition become Peremptory ; but Libel 
4 if the Verdict paſs for the Defendant, re- Part 
* gularly a Conſultation is awarded, that is, other 
b: . a Writ directed to the Judge of the Spiri ſultat 
4 tual Court, authoriſing him to proceed not- WI Cour 
n withſtanding the Prohibition. If a Man be WI fibitic 
i ſued in the Spiritual Court for the Tithesof * a. 
'N r 


Stat. 50E.3, Now, by a Statute-made in the 50 B. 3. 
CAP. 4- it is Enacted, That where a Conſultation ii 
_ GT von quce duly granted, upon a Probibition made 1 
be bad Jr. the Eccleſiaſtical Fudge, that the ſame Fug 
| Conſultation. may proceed in the Cauſe by Virtue of the ſamt 
Quſultation, notwithſtanding any other Pro. 

bition thereupon to be delivered; provided al 

ways that the Matter in the Libel of wy ar 
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Cauſe be not ingroſſed, inlarged, or otherwiſe 


changed. 


But this Statute has been ſeveral Times 
held to extend to ſuch Cauſes only, where 
Conſultations are judicially granted upon 
Examination of the Cauſe, and not where 
they paſs of Courſe, as for want of Proof of 
a Suggeſtion, or upon Non-ſuit for want of 
Proſecution, or where the firſt was granted 
for want of a Copy of the Libel, or ſuch 


like. See Tones 231. Cro. Car. 208. Poph. 


159, &c. Moor 917. 


Sometimes the Court grants a Conſulta- Conſultationg 


tion ſub modo; as where the Matter of the ſub modo. 
Libel is in the Disjunctive, and as to one 
Part the Court has Juriſdiction, and to the 

other not, there the Court may grant a Con- 

ſultation, as to that Part that the Spiritual 

Court has Juriſdiction of, and let the Pro- 

hibition ſtand as to the other. See 5 Co. 

68. 4. 12 Co. 95 . 

Or a Confultation may be granted, ſo 
that the Spiritual Court allow ſuch Plea of 
ſuch Proof. See Sommers v. Sir Ric. Bulke- 
ley. T. 32 El. B. R. Popb. 58. Hob. 119. 

Note, that the fix Months for the Proof of How the fa 
the Suggeſtion are according to the Kalendar, Months 5 
and not twenty-eight Days to the Month. . Mis cn 
See 5 Co. 68. a. | . 3 

And note, in the Caſes before put, the : 
Prohibition ſhall be general, and the Con- 
ſultation ſpecial, quoad, E9c. 


And it is taken for a Rule in Hobart's Re- Where no Con- 
ſultation ſhall 


be granted ug. 


ports, that though a Prohibition be faulty, 


yet the Defendant ſhall never have a Con- „ 4 Ferdi 
ſultation, if it appear to the Court that for the Defen- 
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After Cynſul- 


the Suit in the Eccleſiaſtical Court was not 
well grounded. See Hob. 300. Dyer 171. 
— „ 6, 1 97 6 , in 

1 * therefore where one ſued for the 
Tithe-Corn of ſixty Acres of Land, and the 
Defendant ſuggeſted, it was barren Ground, 
and paid .no Tithe, and pray d and had a 
Prohibition, and the Jury found that thirty 
Acres of it were ſo, and that the other 
thirty were barren, but had paid Tithe Wool 
and Lamb ; and a Conſultation denied, be- 
cauſe it appeared the Plaintiff had no Cauſe 
to ſue for Tithe-Corn. Vide ibid. 


So if one lay a Modus for the whole Town, | 


and proves it for himſelf only, no Conſul- 
tation ſhall be granted. See N 28. 

So in a Prohibition it was ſuggeſted, that 
the Parſon had twenty Acres of Land, and 
ten Acres of Wood, in Diſcharge of all 
Tithes, and the Proof was that he had 
twenty Acres of Land only ; and a Conlul- 
tation denied, becauſe it appeared he had 
no Cauſe of Suit. See Moor 911. Auſten v. 
Pigot, Cro. El. 736. 


Probibitionaf- Regularly a Prohibition ought not to be 
ter Sentence» granted after Sentence, unleſs it appear the 


Sentence were obtained in the Vacation, 0r 
by Surpriſe, ſo that the Party had not 
Time ro pray it ſooner, or upon Matter ar! 
ſing after the Sentence, and the granting 
or not granting reſts much in the Diſcre- 
tion of the Court. Hob. 9). Ney jo. Winch.s. 
Cro. El. 595. Hob. 67. | 

And ſo ſometimes upon new Matter ati- 


ſing after a Conſultation, a Prohibition may 
be granted, . notwithſtanding the — 
N 1 wy. 5 tatute 


bition 
were 
and o 
with! 
Tithe: 
Prohil 
might 
was o 
tion, ö 
he ha 
his D 
procee 
Prohib 
bibitjo⸗ 
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Statute of 50 E. 3. as where the Spiritual 
i Court after Conſultation, proceeds to tr 
, Matter determinable only at Law ; or if af- 
ter a Conſultation the Spiritual Court will 
F make an unjuſt Decree, as to award treble 
N Damages: And ſo in all Caſes if the Spiri- 
5 tual Judge will proceed illegally, and againſt 
i the Common Law, after a Conſultation a 
ö new Prohibition may thereupon be obtained, 
| but not upon any Matter alledged in the Li- 
| bel. Hob. 286. Hughes 245. Hill. 11 Fac. C. B. 
4 Baldum v. Geery. „ | 
F To which I ſhall add, as explanatory of 
= ſome of the former Poſitions, the Caſe of 
0 Stratford v. Neal. Mich. 7 Geo 1. in B. R. pc Be- 
which was on a Writ of Error brought here :wween the Li- 
on a Judgment in the King's Bench in Jre- bel and be 
land, vix. „„ Plea, 
d One Neal libelled in the Spiritual Court 
b there, for two third Parts of the Tithes due to 
d him for dry Cattle fed in ſuch a Pariſh, and 
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g the Defendant there ſuggeſted for a Prohi- 4 j 1 
bition, that the Cattle for which thoſe Tithes 11 


were demanded, were Beaſts of the Plough, 
1 and other dry Cattle fed in the ſaid Pariſh 
| with Hay and Stubbles of Corn, for which 


i Tithes had already been paid; whereupon a p,,z;3;tm 
8 Prohibition was granted; and that the Right and Declara- 
4 might come in 2 the ſaid Stratford tion thereon. 
* was ordered to declare upon the Prohibi= _ 


non, which he did in the ſame Manner as 
be had before ſuggeſted, and concluded 
his Declaration, * the Defendant had 


proceeded in the Spiritual Court after a 
N Prohibition delivered, &c. Et contra Pro- 
p bibitionem, Ec 25g, 


> 


Cc4 The 
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Plea thereto. 


in his Declaration, nor fed with ſuch Hay 
and Stubble; and further, That he had a 


all dry Cattle fed in that Pariſh, and that 
he had not proceeded contra 
bitionis. 7 | 
On Iſſue foo Upon this they were at Iſſue, and the De. 
Defendant, a fendant had a Verdict, and Judgment for a 
er Conſultation, which was accordingly awarded. 
2: rig On Which Judgment Stratford brought a Writ 
of Error. of Error, and it was urged for him that 
| there was a Variance in the Pleadings, and 
that the Verdict would not ſupport the ſaid 
udgment. | | 
Firſt, As to the Variance in the Pleadings, 
That the Plaintiff in the Spiritual Court 
had by his Libel demanded two third Parts 
of the Tithes due to him for dry Cattle, and 
being Defendant in the Prohibition, he 
claimed a Right to two integral Parts of the 
Tithes, &c. So that his Plea varies from his 
Libel, and therefore a Conſultation ſhould 
not be awarded, becauſe then he would have 
a Power to ſue for any Thing not in the 
Libel. | {FEE 
To which it was anſwered, 'That the A- 
warding a Conſultation is no more than 
giving the Defendant Liberty to proceed on 
his former Libel in the Spiritual Court, and 


Firſs ObjeSion, 
Variance in 


the Plea, Kc, 


conſequently if there is any Variance between 
the Libel and the Plea, it is no Cauſe to 
reverſe the Judgment, becauſe the Conſul- 
tation gives him no new Power to ſue for 

| | any 


2 7 5 


The Defendant pleaded, That the Cattle 
for which he had demanded the ſaid Tithes, 
were not ſuch as the Plaintiff had ſet forth 

Right to two integral Parts of the Tithes if 


formam Probi. 
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any Thing, but only the very Libel which 


bate of this Point were cited Plowd. 468. 
471. 1 Leon. 241, 2 Rep. 43. 1 Saund. 81, 82, 
140, 143. 1 Show. 201. Lutw. 1043. 


—— WW ne ro. Bas * 


find that there were any Proceedings in the 
Sniritual Court after a Prohibition delivered, 
and therefore it was inſiſted (for the Plain- 
if here) That if all the Iſſues are not 
ound, this Judgment cannot be ſupported ; 
and it is Part of this Ifſue that the Defen- 
lant had proceeded in the Spiritual Court, 
after a Prohibition delivered; and if this had 
deen found, then the Plaintiff would have 


een entitled to Damages. | 

id It is true, if an Iſſue is joined on Part of 
ne Thing in Suit, and that Part is found by 
ze e Jury, ſuch a finding will ſupport the 
1is udgment; but when ſeveral Ifſues are 
1d ined, (as in this Caſe there are) and ſome 
ve re found, and ſome are not found, there 
he ie Verdict is inſufficient ; and for this were 


ited Plow. 471. 3 Lev. 39. 1 Vent. 34, 38. 
Jon. 188. F | 7 


en entitled to Damages, if this Matter 
d been found, for there is an Authority in 


een ont, viz. 1. Ventr. ſupra ; where it was 
to found, and the Plaintiff had Judgment 
- his Damages; it is true that Judgment 
of 


5 reveſed, but it was becauſe the Plaintiff 
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he had already exhibited. And in the De- 


Then, as to the Verdict, it was objected, that Se ond O5 
the Jury found that the Cattle for which the hien 10 the 
fad Tithes were demanded, were not fed Vercict. 
with Hay and Stubbles, for which Tithes 

had been already paid, but they did not 


And it is certain the Plaintiff would have 


had 
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Anſwer. 


Curia. 


and giving the Flaintiff in the Spiritual Co 


Where ſeveral 
Iſſues joined, 
and Verdict 
only for one. 


„ | 


35 ſuggeſted by the Plaintiff in the Action, 


not the other, is not good; but the no 


That the Plaintiff in the Spiritual Cou 
had proceeded there contra formam Pri 


The Taw of Tithes, de T 


had not laid any Venue where the Proceed. 


ings were, Ec. after the Prohibition delivered 15 * 
To which it was anſwered, That this Ob. rial, 
jection is only to Matter of Form, which i * in 
cured by the Verdict, for ſo is the not find. -F 


ing any Proceedings by the Defendant, after... 
a Prohibition delivered, & contra Probibita '®. 
nem, &c. all which is merely formal, and 
like the not finding the Breaking and Entry 
to be vi & armis in an Action of Treſpaſs 
See 1 Leon. 115. Moor 182, 13 Co. 58. 
And per Cur. The Awarding a Conſultation 
is no more than ſetting aſide the Prohibitiar 


Liberty to proceed on his Libel ; and that the 
Variance between the Libel and the Plea her 
is not material. For though in the one 1m 
third Parts are demanded, and in the other 
two integral Parts, yet that muſt be under 
ſtood ſecundum ſubjettam materiam. 
And as to the other Objection (againl 
the Verdict) it is true, where ſeveral Iſſue 
are joined, a Verdict which finds one anc 


nos aft 
Evident 
t at th 
is Dan 
herefor 


#hole C 


finding any Proceedings in the Spirit: 
Court contra formam Prohibitionis is but Mat 
ter of Form: However this Verdict hatt 
found all the Material Points in Iſſue, and 
therefore it is ſufficient to ſupport the Judg 


Now the Alledging in the Declaration 


bitionis, is but a ſuppoſed Contempt, 4" 


a Ground for a Prohibition, 20 . 
«7 | U 


] 
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N finding this Contempt is altogether immate- 


ered, 
| Oh. 
ich is 
find. 
after 
ibitit 
, and 
Entry 


ſpal. 


tation 
tion, 


rial, and the ſame with not finding vi & ar- 
m in an Action of Treſpaſs. It is true, 
there are Precedents both Ways, but in 
ſuch Caſes the Judges always follow that 
which is lat fene 8 

And as to the Caſe in Ventr. 34, 38. there 
vas actually a Proceeding after a Prohibiti- 
n granted, and ſo found by the Jury, and 
Damages affeſsd accordingly; but the 
enue being laid in a wrong County, the 
ury could not ſubje& the Defendant to the 
Damages, and therefore that Judgment was 
ſet aſide ; ſo *tis out of this Caſe. _ | 

Beſides, if the Plaintiff would have ha 

any Advantage by the Defendant's Proceerd- 
e g after Prohibition; this being Matter of 
Evidence, the Plaintiff ſhould have proved 
t at the Trial, and there have inſiſted on 


hole Court. 
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s Damages, which he had not done; and .7*dement af. 
herefore Judgment was affirmed by the fir 


39s The Law of Tithes, & 
C HAP. X 
Of Actions for Tithes, &c. 4 


Common Law, by and again 
whom, and in what Caſes tie 
lay; alſo 4 Aclions for th 
treble and Suits for the fayl 
Value, on the Statute 2 & 
Ed. 6. c. 13. In what Conti; 
of either Law or Equity t| 
proſecuted ; and the Courſe 1 
Proceedings at Law thern 
rom the Commencement of 1! 
Action to the Fudgment, 1 
Execution thereupon, with i 
everal Statutes giving fun 
diction to Fuſtices of th E bi 
in Caſes of Tithes, viz. 7& 
W. 3. c. 6. and c. 34. and 


Geo. I. c. 6. 
| | , ron 1 
Ain at E have before ſhewn, That an AUQW::y the 
Commen Law lay at the Common Law in dia But th 
2 — — Caſes, either for the Parſon where Ti in th 
out Tithes, Were not duly ſet forth, as Noy 126, 15 ial J 


: &c. 2 Leon. 101. x Brounl. 34. 13 Cb. 23. 211 


The Law of Tithes, &. 397 


649. or where detained or with-held from 
him, as Hob. 247. 2 Cro. 324. 3 Cro. 697. 
843. 1 Brownl. 123. Moor 912. Telv. 92. 1 
Jon. 230. 1 Roll. Rep. 420. 3 Keb. 5/0. 3 
Mad. 283. and ſo are the Words of the Stat. 
32 H. 8. c. J. and that, if Tithes were ſet 
hut, and after carried away by the Owner 
ff the Land, the Parſon before the ſaid Sta- 
te might have either ſued in the Spiritual 
ourt, or had his Action of Treſpaſs, Ec. 

t Common Law. See 10 H 4. 2. 

And that in like Manner an Action of Againf the 


. 


taking them 
away, f &c, 


nd, lay againſt the Parſon for not carry- 
g away his Tithes in Time, Cc. See Noy 
1. 3 Bulftr. 336. Godbo. 329. Ley 70. & 
. e e 
But note; to maintain the Action in that 
fe, the Owner ought to give the Parſon 
otice, that the Tithes are ſet forth. See 
Roll. Abr. 643. Stile 342. and 2 Ventr. 

8, Tho' he i not obliged to give Notice ar ay * 
other Caſes. Vide ante. > ; 
And if, after the Tithes are ſer forth, and 

ſotice thereof given to the Parſon, he 

nds his Servant to fetch them; but the Pa- 

ſhioner threatens the Servant, and will not 

fer him to carry them away ; and after 

at the Parſon leaves them a long Time to 

main upon the Ground, whereby the Graſs 

Damnified, yet no Action lies againſt the 

arſon until a new Requeſt made to take 


nA the Tithes. See 1 Roll. Abr. 109. 
in du But tho' the Action lies againſt the Par- 
Ap in that Caſe, for not carrying away of 
(20, 13 


dial Tithes, as Corn or Hay, yet it ſeems 


3. 218 ro 


Treſpaſs or Caſe, by the Owner. of the Parſon for e 


338 The Law of Tithes, &. + 
to be doubred whether it lay for not takin (and 
away of Tithe Cheeſe, or other mixt Tithe 


2 Roll. Rep. 128. Godbolt 329. But in U hs 
Bridgman's Caſe, in Noy's Rep. and in the for th 

Caſe of Wiſeman againſt the Rector iz. 7 

Landen in Eſſex, cited in Godolphin 371, ill Alf 

Action ſeeths to lie againſt the Parſon fa etting 

not accepting the Tithe of Cheeſe in Tin Neither 

83 Alſo the Law ſeems to be, That if M. an) 
freind Da- Tithes remain too long upon the Land, Me C. 


mage Feaſant. the Owner of the Soil may take them D. 
maage Feaſant; but then (if he be ſued f 
taking them, ) he, to juſtify, muſt ſet fon 
how ſong they had remained 'before he toc 
them; and what ſhall be ſaid a Remain 

too long is triable by a Jury. See 1 Rd 

R. 212. Ley Jo. Latch 8. 3 Bulſt. 336. Debate 
 Godolphin 329. and whoever takes ay; | 

Tithes, not having a Right ſo to do, i 
Treſpaſſor; nor are Tithes payable by any ogniz 

ſuch as have a lawful Property in the Thig him by 
tithed; ergo not of Things Stollen, &. 
Aeainſft a Difſ. Alſo an Action at Common Law lies 
ſeiſor, &c. gainſt a Diſeiſor for taking the Tithes; « | 
| if one cuts them, and another carries the tes 22 
away, it lies againſt either of them, up 

the Statute 2 & 3 Ed. 6. Paſ. 15. Car. B. 


cue, ai 
By a Rever- See Godolph. 445. and if a Leſſee for Ye: 


But v 


_ floner, Diſ- be ſued in the Spiritual Court for Tit0Mccleſiaſl 
ſeiſee, &c. hte in the Reverſion may have a Prohibit hr an- 
See 1 Cro. Love verſ. Piggot ; and if any Le of t 

man, lawfully intereſted in Tithes, be ¶ me by 
ſeized thereof, or wronged therein, he 0lWription ; 
have his Remedy for them, or Damages Medion 
the Wrong, in the King's 'Temporal Cout if the 


by the ſaid Statute 32 H. 8. and 2& 3 9 


# origi 
4 


of Tithes, &c. 


© The 


(and ſo conceive he might by the Common 
Law before the ſaid - Statute) but this *tis 
vid does not deprive him of his Remedy 
4 them in the Th ay Court. See 11 3 


3. Dyr. 133. 
ile for Refuſal to pay Tithes, or not Flejon of Swit 


AJ. 4 

; etting forth Predial Tithes, the Parſon may in the Spiri- 
Time eicher Libel in the Spiritual Court, or he, no oy 
if thor any other Proprietor” thereof, may Sue at T won,” 
i, e Common Law for the {ail Tithes, or 

n Der the Subſtraction thereof, at their Electi- 


m, and recover the treble Value of the 

ithes, as was adjudged in Mood's Caſe. P. 

e tod) Elix. See 2 Int. 650. and Hill 40 . 

B. Rot. 699. Bedells's Caſe. 

Where only the Right of Tithes comes m 

Debate (and not the Right of Patronage) 77 OE not. 
aui dere it has been held, That the Eccleſiaſti- 
and not the Temporal Court, ſhall take 
ognizance thereof, although both Parties 

Thi eim by: Preſcription, which in it ſelf is a 

latter properly triable at Common Law; 

nd ſo it was adjudg'd Mich. 29 Eni. in 55 
nes; R. as Goaolphin reports Pag. 446. and 

es theses 22 E. 4. 24. and 35 H. 6. 39. But ſee 

1, ups 3 Co. 38, 399 409 46. 38 H. 6. 20% per For- 


r. B. Nie, and 26 H. 8. 3. 
r Yall but where the Parties Litigant are both Aunua! Pen- 
Tithqccleſiaſticks, and the Claim of the one be Von. 


hibitihr an Annual Penſion out of the Parſon- 
n e of the other, although he claim the 
be dine by Temporal Grounds, (viz. by Pre- 
iption and Real Compoſition) he hath his 
tion to ſue in either Court as aforeſaid ; 
tif there be a Contention de jure decimas 
originen ducens de urs Patronatits, 
Fung 


The Law of Tithes, Ke. 
tunc 'cognitio ſpectat ad Legem civilem, i, e. 
Communem. See Godb. 63. 
And tho" by Statute 34 H. 8. an Eoccle. 
ſiaſtical Perſon may ſue for Penſions in the 
Eccleſiaſtical Court; yet if he brings a Wit 
of Annuity for the ſame, and Declares up. 
on a Preſcription, he has then determined hi 
Election; and if afterwards he ſue for hi; 
Annuity in the Eccleſiaſtical Court, a Pro. 
hibition will lie. See 3 Law Pag. 292 
If a Suit be in the Eccleſiaſtical Cour 
between a Parſon and the Vicar for Tithe 
a Prohibition hath always been denied, i 
there be not other Matter in the Caſe deter 
minable by the Common Law. See Mich. 16 
| Fac. 1. Roll. Rep. Quare Moor 126). 
was, Yet it is held, That a Real Contract ( 
Compoſition) tho' made between Eccleſi 
ſtical Perſons, and even of Eccleſiaſtic 
Things, is only coghizable at the Comma 
Law. See March's Reports 87. And yet! 
is ſaid, That if a Modus Decimandi, or Ci 
ſtom of Tithing be agreed by and betwee 
both Parties, it may be ſued for in the Eo 
clefiaſtical Court. But if the Modus, « 
Cuſtom be denied, a Prohibition may be 
warded *till it be tried at Common La 
Hob. 247. 64:5 2 
But where there is a Modus Decimandi, 
itt of Lands, or a certain annual Sum 
SO ge. Money, or other Profit, Time out of Mit 
given to the Parſon and his Succeſſors, 
fal Diſcharge of all Tithes in Kind, in ſuch 
Place certain, if the Sum be not paid, ! 
Parſon may not ſue for Tithe in Kind, 
for the Money, Sc. in the Eccleſiafti 


Real Con 


Court; and yet the Modus itſelf is not tria- 
ble there, but at the Common Law. See 


a Suit cannot then be commenced for them © 


12 or 13 Co. 40, 46. | 5 | 
" Alſo after the Tithes are carried away After #hey 
out of the Ground, it has been held, That are carried 4. 


in the Eccleſiaſtical Court, becauſe they are 
then become Lay Chattles, and the Proper- 
ty or Nature thereof is then altered. See 
1 Roll. Rep. Reynolds v. Hayes, and 38 E. 3. 
13. per Finchden. © 8 
And note; for the not ſetting forth of Nite. 
Tithes, not only the Parſon or Rector, but 
alſo the Farmer of the Rectory may ſue up- 
on the Statute 2, 3 Ed. 6. in the Courts at 
Common Law. Mor. 192. And it ſeems he 
may for detaining, or with-holding thereof, 
or carrying them away, Se. 
But tis ſaid, the bare ſevering or ſet- 27 he, ben 
ting forth of Tithes, doth not make them Lay Chartles. 
become Lay Chattles, but the carrying them . 
away out of the Ground doth, (and ſo it 
ſeems doth any other Poſſeſſion of the ſame, 
as putting them in a Cart, Ec.) 
And therefore, if the Tithes be ſevered, 
and ſet forth, and afterwards the Parſon 
leaſes out his Parſonage, not mentionin 
the Tithes, yet the Tithes ſo ſet forth ſhall 
paſs; for although they are divided and ſe- 
rered, yet they are as yet Spiritual Duties 
of the Parſonage ; but if the Tithes are car- 
ried into Barn, Sc. (or any other Sort of 
Tithes be paid to the Parſon) and after- 
wards the Parſon leaſes the Parſonage with 
al Profits, Sc. theſe ſhall not paſs to the 
Leſſee, who ws takes the a 
r 


* +. 
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for that now they are become Lay Chattles; 


adjudg'd in one Smith's Caſe in C. B. Mic. 
6. Fac. 1. | EIS 
And it was 
Hill. 6. Fac. 1 Roll. Rep. That if a Pa- 
riſhioner ſever his Hay, and it be made in- 
to Ricks or Cocks, and he after ſell it (on 
the Ground) the Parſon cannot ſue the 
Vendee for the Tithes thereof, but him that 
ſevered it, and on this Matter a Prohibition 
was granted. Hill. 16 Fac. 1 B. R. 1 Rui. 


* 
a; 


If a Pariſhioner doth not ſet forth his 


1 ; Tithes, or ſubſtracts them after they are ſet 
Ed. 6. forth, the Parſon may Libel againſt him in 


the Spiritual Court, or elſe by the Statute 

2 & 3 Ed. 6. c. 13. the Parſon, or other 
Proprietor of the Tithes, may have their 

Action in the King's Temporal Courts for 

| the not ſetting them forth, or for ſubſtraQ- 
Debt for the ing of them, at their Election; and ſhall re- 
treble Value. over the treble Value in an Action of 

D -©-- 24 | 

To the Parſon For although the treble Value be not 
by Implication. given to the Parſon, or other Proprietor of 
| the 'Tithes, by any expreſs Words in the 
Statute ; yet, for as much as he is the Party 

grieved, and hath the Right of the Tithes 

| in him, the treble Value is given to him: 
Note. For whereſoever a Statute gives a Forfeiture, 
or a Penalty, againſt any one who wrongfully 

detaiueth or diſpoſſeſſeth another of his Right or 

Intereſt, in that Caſe he that hath the Wrong, 

ſhall haue the Forfeiture or Penalty, and ſbul 

have his Action at the Common Law for ile 

ſame ; Or elſe, in the Caſe ſupra, he mw 

* 8 14 U 


agreed in Cannes Caſe, 


It not | 


The Law of Tithes, &c. 403 
ſue in the Spiritual Court; adjudg'd in 
Wood's Caſe, 2 Inſt. 650. 3 Cro. 608. 13 Co. 
48. 2 Cro. Jo. Moor 110. Coke's Entries, 162. 
and Bedle's Caſe in Godbolt. Vide infra. | 
But in his Action at the Common Law In Temporal 
he ſhall recover no Coſts, as adjudged in Courts noCofts. 
Sir Moyle Finch's Caſe ; and fee Hill. 40 EI. | 
B. R. Rot. 699. Bedel's Caſe accords. 
And if the Parſon, or other Proprietor, In Spiritual 
will ſue in the Eccleſiaſtical Court for Sub- _ 
ſtraction of Tithes, he ſhall recover there Coſts 
but the double Value of them, becauſe in 
that Court he ſhall recover the Tithes them- 
ſelves, which is equivalent' to the treble 
Value at the Common Law ; for at the 
Common Law he ſhall recover no Coſts, 
but in the Eccleſiaſtical Court he ſhall re- 
cover Coſts and Expences. See 2 Inf. 651. 

Now concerning the treble Value on the Queſtions on 
ſaid Statute 2 & 3 Ed. 6. two Queſtions have tbe treble 
been made, viz. Firſt, To whom the ſaid Ve. 
Penalty was given ; and ſecondly; in what 
Court it is to be recovered. 
jo As to the firſt Queſtion, ſome have thought 
of that the treble Value was given to the King, 
the BF it not being, by any expreſs Words in that 
ty Wl Statute, limited, or made payable to any 
nes i one. Savil, 63. But the contrary has been 
m: reſolved, and that it ſhall be given to the 
e, Party grie ved. See the Caſes cited Lare 1 
ully And note; the Reaſon of theſe Judg- Why the Fr. 
t o BY ments ſeems to be, That tho? all Forfeitures ine to the 
ons, WI Common Law, as alſo Forfeitures given Pe 9iev® 
bai by Act of Parliament, by Reaſon of any Of 
fence committed againſt the publick Juſtice 
of the Nation, and not appointed to any 

T3: particular 
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particular Perſon, ſhall be to the King, as de 
the Head and Fountain of Juſtice, and who Ses 
is thereby ſuppoſed to be the Perſon offend. Ca 
ed and injured by ſuch Offence. Yet, when 4 
a Forfeiture given by Act of Parliament, ap- * 
pears not to be intended merely as a Puniſh- treb 
ment for the Offence committed, but as a ther 
Recompence to ſome particular Perſon in- whe 
jured, for the Damages he has thereby ſuſ- oug! 
tained: In ſuch Caſe, tho'-no particular Chri 
Perſon be by ſuch Statute expreſs'd or ap- divic 
pointed to have the Penalty and Forfeture; MW 2 ? 
yet the Party damnify'd ſhall have it as a Prof 
Recompence and Satisfaction for the Da- proce 
mage he hath ſuſtained by the Offence nd * 
accordingly the Forfeiture and Penalty given An 
by this Statute, hath been expounded to be 3 
as a Satisfaction intended for the Tithes ſub- 4 Fo 


ſtracted, and therefore to belong to him, 

whoſe Right it is to have the ſaid Tithes. the ſa 

See Moor 238. Dr. Bonham's Caſe, and ib. 
710. and 8 Co. 119. b. But the Statute being — ſay 
_ prohibitory, if the Party does not ſet forth ibitio 
his Tithes, he may be fined to the King up- Nes 
on an Information or Indictment, as was _ t 
ſaid. See Moor 911. Savil 62. SY 
In what Court Secondly, the next Doubt has been, in amag 
-=— te what Court the treble Value is recoverable. WM . m 
. As to which two Points have been reſolved, Joined | 
Firſt, That the Owner or Tenant of MW *= dir 
the Tithes, may ſue for the treble Value 
in the King's Temporal Court, by Action of 
Debt. 2 Cro. 70. 3 Cro. 126, 608. And &- 


condly, that a Suit for the treble Value ma) And 1 
not be brought in the Spiritual Court, 13 C. bend 
ne Com, 


23, and 47; and if the treble Value be there 
18 dlctmancd- 


the ſame Sentence ſet in certain; yet a Pro- 


The Law of Tithes, &c. 405 
demanded, a Prohibition lies as aforeſaid. 
See Brownl. j. and Godbolt, The Dean and 
Canons of Windſor's Caſe. e | | 
Alſo, when a Sentence definitive was In Courts of © 

given in the Eccleſiaſtical Court for the CommonLaw. 
treble Value, Sc. and a Prohibition was 
thereupon prayed, tho* the Court doubted 
whether a General, or a Special Prohibition 
ought to iſſue, and whether the Court Spe, Proki- 
Chriſtian, after a Definitive Sentence, could 
divide their Sentence, or the Execution of 

it; yet at length it was reſolved, That the 
Prohibition ſhould be, 'That they ſhould not 
proceed to the Execution of their Sentence, 

as to the treble Value. See Moor 873. 

And although in the Spiritual Court, up- 

on a Libel grounded on the ſaid Statute 2 

& 3 Ed. 6. the Sentence be, that the Plain- 

tif ſhould recover the ſingle Damages, and 

the ſame be ſet in certain, & ulterius quod 
recuperet duplicem valorem ; which is alſo by 


hibition will be granted, becauſe the Da- For Exceſſive 
mages to be given in that Court are exceed- Damages. 
ed in the ſaid Sentence; for though in ſuch 
Sentence it be not expreſsly ſaid that treble 
Damages ſhall be recovered, yet it amounts 
to as much, if the Words of the Sentence be 
joined together; wherefore in ſuch Caſe it 
was directed, That a Special Prohibition, in 
which the ſaid Statute, and the whole Mat- 
ter was to be mentioned, ſhould be awarded. 
See Godb. 341. oh: pgs - > 

And thus, by the Expoſition of the Clauſe Note. 
of giving treble Damages in the ſaid Statute, 
the Common Law Cottrts, vis. King's Bench, 

Dd 3 Common 


4 
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Common Pleas, and Exchequer, have the 
Trial of Cauſes of Tithes originally, to the 
great Grief of the Civilians, and no leſs Be- 
neſit aud Advantage of the Clergy, and other 
Proprietors of Titbes. Ye 4 
Not in the However, the treble Value for Tithes not 
_ grant. duly fer forth, not recoverable by Bill in the 
tor in / Exchequer Chamber; and when a Bill was 
Court of Exhibited there on this Statute for the treble 
Pleas.) Value, it was clearly holden by the Court, 
That the Bill did not lie upon this Matter; 
for there ſhall be no Suit or Proceedings ac- 
cording to the Order of that Court, in Caſes 
of Conſcience upon any Penal Statute. But 
the ſame may be ſued for in the Court of 
Pleas there. 3 Leon. 204. Moor 302. 
And yet it is ſaid by Keeling, That the 
treble Value given by this Statute, is a Du- 
ty trebled by the Statute, and not a bare 
Penalty only. 2 Keb. Foz. 
And a Bill being brought in the Exche- 
quer Chamber, and a Demurrer to it, for 
Except for the that the Plaintiff had not thereby demanded 
ſingle Value, the ſingle Value, it being a Bill 4 Diſcovery 
5 only to enable the Plaintiff to ſue for and 
recover the treble Value, the Court over- 
ruled the Demurrer, for that Tithes were 
ſueable for, in that Court, before the Sta- 
tute; but a . is made by the Reportet, 
becauſe, as he ſays, it is contrary to the 
common Practice and Uſage of the Court, 
to have ſuch a Bill there, without alledging 
therein, That the Plaintiff is contented tt 
receive the ſingle Value only. See Hardr. 190 
And this I take to be the Practice of the 
Court of Chancery alſo. - 
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Alſo in an Engliſh Bill in the Exchequer 


particularly his Title to the Tithes, no 
more than in an Action of Debt upon 


the Tithes by Preſcription, or by Indow- 


the Plaintiff's Right to have the Tithes, 
and inſiſts upon ſome other Matter, as Pay- 
ment, Sc. For that will ſupply the. Defects 
of the Bill; tho? tis ſaid to have been often 
ruled contrary. See Hardr. 130, 321. . 

And note, in ſuch Caſe the Plaintiff ought 
to make Proof of the Value of the Tithes, 
as what Cattle hath been depaſtured in the 
Place where, &c. Hardr. 4. 

Nor may a Recompence, according to 
the ſingle Value of the Tithes ſubſtracted, 
be recovered in all Caſes in the Court of 
Exchequer. For when the Queſtion was 


is to pay an annual Rent to the King for 
ſhould have the Privilege of that Court to 


viz. for the ſingle Value thereof? The Ba- 
rons were of Opinion that he ſhould not. 


ry one, who is to pay any Tenths or Firſt- 


into the Exchequer, and ſo all Controver- 
ies concerning Tithes and Parſonages ſhould 
be drawn thither; which would be a great 
Prejudice to the Spiritual Courts. (ure if 

D d 4 1 AM 


ment, eſpecially if the Defendant admits 


407 


Chamber, the Plaintiff is not to ſet forth 


the Statute; as if a Vicar be Plaintiff, 
he need not | ſet forth whether he Claims 


Privilege not 
in all Caſes in 
the Exchequer. 


moved there, whether an Impropriator that 
his Impropriation, in the Name of a Tenth, 


ſue for Tithes there, as the King's Debtor, 


For upon the ſame Reaſon (ſay they) eve- 


Fruits, ſhould draw another who ſues him, 


* 
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a good Reaſon? and if the Practice be not Ex 

now to retain all ſuch Suits there.) ter 

caſesof Tithes But Egerton contra vouched Conyer's Ma 
in the Exche- Caſe, where the King gave a Parſonage to he 1 
2er. - a Prior in Frankalmoigue, and the Tithes well 
thereof being withdrawn, the Prior implead- WM hall 

ed him, who withdrew them, in the Exche. 38 

quer; and in that Caſe it was holden, Ml («fi 

That the Prior ſhould have the Privilege; for Ti 

the King is in Danger to loſe his Patro- Ml for i 

nage, or rather his Founderſhip, if the Rec- MW a Fo 

tory be Evicted Gent. Baron ſaid, That Wl Plain 

| the Tenant of the King in Chief, or he who Ml Exch 
1 pays Firſt-fruits, or he who holds of the Hill t 
ueen in Fee-farm, ſhall not have in that IM Forfe 
Reſpect Privilege. See 2 Leon. 146. 


| : And yet, if a Copyholder of the King's Of 
x Manor pretends Preſcription for a Modus Wee 1 
Decimandi againſt a Parſon, the Right of WW: Cha; 


Tithes ſhall be tried in the Exchequer, and 
a2 Prohibition was granted in ſuch. a Caſe, ¶ Cancel. 
to the Eccleſiaſtical Court, Paſ. ) Fac. 1. It is 
4 Leon. E 16 G93 : ery 
And when the Caſe was that F. S was {dimiſg 
Parſon of a Church, and A. Vicar, and the Comm 
King Patron, the Court ſaid, That the De- 
bate between the Parſon and the Vicar for Neſore t 
the Tithes ought to be either in the Exche- nd dec 
quer Chamber by Engliſh Bill, or by Adi» nd i 
on in the Office of Pleas. See 1 Leon. 59: 
| and 3 Leon. 204. | And, 
Elten, It is alſo ſaid, That where a Prior is the ithes © 
NY King's Debtor, or ought to have Tithes of Ned or 
another Spiritual Perſon, he may chooſe {Wt eve 
to ſue for the Subſtraction of his Tithes Actio 
either in the Eccleſiaſtical Court, or in the 2 
„ Exchequer; 


The Law of Tithes, &c. 


ter alſo were Eccleſiaſtical. For ſeeing the 
Matter by a Mean concerneth the King, 
he may ſue for them in the Exchequer, as 
well as in the Eccleſiaſtical Court, and there 


ad mall the Right of Tithes be determined. 

he · 38 KA pi. 20. cited in 5 Coke de Fure Eccle- 

en, ſaſtico, Fol. 16. b e 

for Tithes alſo by Engliſþ Bill may be ſued 

ro- Wl for in the Court of Chancery, but not for © 
ec- 2 Forfeiture of the treble Value. For the 


Exchequer Chamber, muſt alledge in his 


Forfeiture, and inſiſt only on the ſingle 
Value. +2 1 {868d 


ſee 1 Chancery Caſes, 187, 233, 272, 282, 


Caucellariæ 40. 1 Chan. Rep. 25 & 2. | 
It is true, in 4 Car. 1. a Bill in Chan- 
cery for maintaining a Modus Decimandi was 
diſmiſs'd, as being a Matter proper for the 
Common Law or the Eccleſiaſtical Court. 
| Char. R. 27. But divers Precedents were 
fore that Time of the like Bills retained 


che- ud decreed in that Court. (Vide ibid. 25.) 
Act Fd it is naw become an eſtabliſhed Prac- 
. 59. e. | 1 : 


* 


ed or County Courts; ſo ſome have held, 
zooſe at even at this Day they may be ſued for 
thes, Action of Debt on the ſaid Stat. 2 & 


1 the L 6. in the Sheriff's Court, by Fe | 
c. 


Exchequer; and yet the Perſons and Mat- 


In the Chans 


Plaintiff in ſuch Bill there, as alſo in the 


Bill that he is contented to wave the ſaid 


Of Suits in Chancery touching Tithes, 


2 Chancery Caſes, 32, 237. 1 Vern. 60, 185, 
2 Vern. 46. New Caſes in Equity 17. Curſus 


And, as I have before obſerved, That Cont 8. 
lithes originally were ſued for in the Hun- Sheriffs Courts. 


— , ee In — — — 
2 — n 


* 
1 
. 
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KX«ec. See 2 Keb. 416. 420. 1 Lev. 253. Bi 
v. Corbet, in B. R. which Caſe, as reported 

by Levins, was tuns 
Quære if A Prohibition was prayed to the County 
Debt fo Court to ſtay a Suit there, in an Aion 
3 of Debt for Tithes by Juſticies; for that it 
Pn. was not Debitum ex contractu, but ex deli 
_ - founded on a Statute, whereof the Shetif A 
had no Power to hold Plea. And the 7+ 1 & 
fticies does not enlarge his . JuriſdiQtion to {ee + 
other Actions, but only enables him to hold Juſti 
Plea of greater Sums than he can by his o. 
dinary Juriſdiction; and it was further 
N Probibition moved, that a Prohibition was grantable in 
10 inferor this Caſe without a Suggeſtion entred, be 


Courts with- cauſe it is in Nature of a Superſedeas ; vidi Bu 
out a Suggeſ- the Court denied; but they held this af plains 
18 Caſe very fit to be conſidered, and thereto ſhall - 
directed a Suggeſtion to be, and a DeclaraM icript 

tion thereon, and that the Defendant ſhou hall | 

plead or demur thereto, ſo that the Ci the ſa 

-might come judicially before the Court. As 

But note, as to the firſt Objection, toons <2 

it might be Debitum ex delicto by the Sul holdin 

rute, yet it might be Debitum ex contract gil Tithes 

Common Law, and conſequently that i Caſe 

Action lies in the County Court by n the 

cies ; for the Statute does not take away u porfeit 
Remedy that the Common Law gave. n AQ 
* Alſo by the Cuſtom of ſome antient Mf Cor 
| 223 ties and Towns, Tithes of Houſes, &c. por noi 
— & Tithe- fing within thoſe Places may be ſued for Sinc 
the Mayor's Curt; as in London, where bare 


Tithes are generally computed at ſo mi 
2 Houſe per Auum; and the like Cuii 
I take to be in Canterbury, Tor wy 


c, The Law of Tithes, &c. 41 
Cities. But note, the Tithes payable by 

ſuch Cuſtom, may not properly be called 

Tithes of the Houſes, for Houſes in them- 

ſelves are Tithe- free. But ſuch Payments 


do ſuppoſe a Modus, or antient Compoſition, 
in Lieu of the Land whereon the Houſe is 


elite, WY built. (EE? a = 
berif ll And now by the ſeveral Statutes of Fufices of the 
E Th n 6g 8M. 3. C. 6. and 1 Geo. 1. c. 6. (which Peace. 

on Ml {ee hereafter) a Juriſdiction is given to two Sa Tithes. 
> hold Juſtices' of the Peace (not Patrons or inte- 

is ol reſted) and on Appeal to the Quarter-Seſ- 

urther f fons, to hear and determine Caſes of ſmall 


Tithes under 40 5. per Annum. See Degg 
but even in that Caſe, if the Perſon com- 4 Modus, 
plained of for withholding his Tithes, Sc. Ouſtom, or Pre- 
ſhall before the Juſtices inſiſt upon a Pre- Pn be 
ſcription, Modus Decimandi, Cuſtom, Sc. it 
ſhall be determined by a Trial at Law. See 
the aid Act 7 & 8 . z. popt. 1 = 

As to Actions brought on the Statute A4#jons on the 


n, 283 Ed. 6. for not ſetting out or with- Stat. 2 & 

ne Sul holding, detaining or obſtructing of the 3 Ed. 6. c. 13. 
raſtu i Tithes, Sc. we may obſerve, That in Yood's 

hat M Caſe before- mentioned (viz. an Information 

vy i the Exchequer for the treble Value, as LE, 
way uf forfeited to the Queen) it was reſolved That »,;; for nat 
ave. n Action of Debt lay in any of the Courts ſetting forth of 
ient ef Common Law, upon the ſaid Statute, Tithes. | 
Oe. for not ſetting forth of Tithes, . 7 

ed for WWF Since which Reſolution, Actions of Debt 

here bare been frequently brought in all the 


Courts of Weſtminſter by Parſons, Vicars, 
Proprietors, Owners and Farmers of Tithes, 
u well Laymen as Spiritual; but it _ 

a ee - 
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ſo long (viz. forty Years after the making 
of the Statute) before it was put in Practice, Sec. 

| the Statute in the Declaration was uſual) 

4 Miftake in miſrecited, vis. That on the fourth Day of Caſe, 

_ the November 2 Ed. 6. it was Enacted, G. 


Whereas in Truth the Parliament commer. — c | 
ced 4to Novembris (Degg ſays Februarii) A. 0 — 


uo 1 Ed. 6. and was continued by Prorogs. Tf 
tion to the 4th of November 2 Ed. 6. And 
this Miſtake being diſcovered in the. Cafe 
of Oliver v. Collins, (1 Brownl. 100.) in B. 
Paſ. 6. Fac. 1. it was moved in Arreſt of 
—— but over-ruled after great De. 
bate, by Reaſon of the Multitude of Pre. 
cedents in the ſame Form. And thereupon th 8 
they affirmed Quod Multitudo Errantium p. age 
rit Error: Patrocinium. See 1 Brownl. 100 
n ee Dier 171. Telv. 126. ile 122. 2 Keb. 32). 
Note. And yet Note, where the Plaintiff in hi 
Declaration recited this Statute to be mad 
of the 4th of November Anno 2 & 3 Bd 
after Verdict Judgment was arreſted, be 
cauſe the ſame Day could not be in tw 
Years of the ſaid King ; ſee Moor 392. Lay 

ley v. Haine. . - wp 
By and again: And here it may be proper to ſhew, h 
whom Actions and againſt whom Actions lie on the 1a 
He en this Sta- Statute, as alſo ſuch Caſes as have been ac 
1 judged, as to Declarations, Pleadings, 
ſues, Evidence, Verdicts and Judgment 


thereon. | | 
By Huckand If à Husband be ſeized or poſſeſſed 
and Wife. Tithes, in Right of his Wife, or joint! 
with his Wife, it is commonly held tt 
muſt both join in bringing an Action z 
Subſtraction of Tithes, upon this Status. Caſe 
; N 2 ; - i 
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ing ee Moor 912. 2 Inſt. 650. 13 Co. 48. Noy 136. 

ct, 2 Braun. 9. But yet in one Babbingtou's 

ah Caſe, 1 Roll. Rep. 13. it ſeems to be admit- 

y of ted, That the ion may be brought by 

b. de Husband alone, without joining the 

nen. wife with him; which I conceive to be con- 

. bonant to Law and Reaſon. Os 

00-8 I the Husband dies, the Wiſe, and not Buy the Wife 

Aud te Executors of the Husband, ſhall bring i th Huf- 

the Action, Noy 136. But if the Tithes be % dies. 

once ſet out, and ſevered from the nine 

parts, they tlien become a Chattle veſted in 

the Husband, (and it ſeems ſhall go to his 

Executors) Ley 70. And therefore if after 

fuch Severance they be taken by a Stran- 

ger, the Husband alone may bring an Acti- 

on of Treſpaſs for taking away his Tithes. 

See 1 Jon. 325. Noy 136. 2 Brownl. 9. oe 

But an Action of Treſpaſs, in ſuch Caſe, 7,,paſ. 

ies not againſt the Owner who ſet out the 280 
ithes, Noy 44. Moor 912. 3 Cro. 606. nor yy 

nay any other Action be brought againſt him 

except he be particeps criminis) and if it 

e, he may plead the Special Matter in Bar 

F ſuch Action. 4 Leon. 7. 

But if after the Severance the Owner of 

ie Corn himſelf, or any other, by his Com- 

land, takes the Tithes away, the Husband 

nd Wife, in ſuch Caſe, may join in an Ac- 

on on the ſaid Statute againſt the Owner for 

ot ſetting out the Tithes, notwithſtanding 

ty were ſevered from the nine Parts, for 

t ſuch Severance is to be look'd on as 

wdulent, only to evade the Law. Noy 136. 
But ir ſeems to me, That the Husband in n 

ls Caſe has an Election, either to charge 2 os Date 
| | | the &c. | 
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the Owner of the Corn in an Action g 4 
Treſpaſs at the Common Law, to be brough I only 

by himſelf alone, for taking away his Tide and 
| x fog they were ſevered; or in an Action on lye, 
the Statute, to be brought by himſelf and this 
his Wife, for taking away the Corn, the the 1 
Tithes not being ſet out; even as before the Ml a Ve 
| Statute, in ſuch a Caſe, the Party grievel WM Omiſ 
might either have had "Treſpaſs at Common S: 


Law, or ſued for the Tithes in the Spiritual Bu 

Court: Vet 91ere if there be not a Diff. 7 NV. 

rence, where the Tithes are immediately EA. 6. 

taken away by the Owner of the Coin, held, 

ter they are ſevered, and where they arMdeclar 

| ſuffered to continue ſome Time upon ty T 

Land after ſuch Severance ; for in the = er wi 

ter Caſe it ſeems they may be taken or d (unber 

5 ſtrained Damage-feaſant. Twe 
zy ber one is If one be poſſeſſed of Tithes by ſeveri lithes 
poſſeſſed by ſe- Titles, as where Part of them belongs Action 
veral Titles, the Parſon, and Part to the Vicar, who ſe und Vi 
one Action. verally make Leaſes of their ſeveral Parſcauſe tt 
to\one Perfon ; ſuch Leſſee may bring o Leſſee 1 

Action for the Subſtraction of theſe Tithe Brow, 

2 Cro. 68. NMiy 63. and 1 Brownl. 86. 8. It is! 

And ſo if the Lands out of which the Tit" comn 

are demanded, lie in ſeveral Pariſhes, n for 

one Action may be brought for the ſubſtraqiÞaſe 48. 


ting of them; and the Plaintiff need on: Fi 
ſet forth how much of the Lands lie in d 
Pariſh, and how much in the other; u 
Action being in Nature of an Action Ol 
Treſpaſs grounded upon the Wrong, in e ent 
obſerving the ſaid Statute. See 1 Yentr. 198Pult 

2 Keb. 765. and 2 Lev. 2. S. C. 
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\ of And yet, if the Plaintiff in his Declaration Declaration. 
i only ſays, That the Tithes belonged to him, 
* and ſets not forth in what Pariſh the Lands 
1 on lye, out of which the Tithes are demanded, 

and WM this is Nought, if the Defendant demur to 
- the Wl the Declaration; but if it go to Trial, and 
the a verdict be found for the Plaintiff, this 
eved Omiſſion is help'd by the Verdict; by Rolls, 
mon il $ile 229. Cane and Pell's Caſe. A 

But ſee the Caſe of Strode v. Byrt, Paſch. 
MV z. B. R. where in Debt on the Stat. of 
Ed. 6. for not ſetting out of Tithes it was 
held, Thar it is ſufficient for the Plaintiff to 
declare he was Proprietarius, without ſhewing 
any Title; but it was ſaid he cannot reco- 
rer without proving his Title. 4 Mod. 422. 
Cimberb. 238. S. C. vide poſt. | 

Two ſeveral Perſons, who have Right to , fert 
Tithes by ſeveral Titles, cannot join in one may juin in 
Action for their Subſtraction; as the Parſon the Action. 
and Vicar in the Caſe ſupra cannot join, be- 5 
uſe they have ſeveral Titles, (though their 
Leſſee might, becauſe he has but one Title.) 
I Brown], 86. . | | 
It is ſaid that Joint-Tenants, or Tenants By Foint-Te- 
n common of Tithes, muſt join in an Acti- ant, or Te- 
n for their Subſtraction. Clayton's Rep. n 
aſe 48. Yet Q#zre as to Tenants in com- 
non: For it ſeems contrary to the Reſolu- 
on — the Caſe before cited, vis. 1 Brown- 
Where there are two Joint-Tenants, and Hm againſt 
ey enter and occupy jointly, the Action ther. 
ut be brought againſt them jointly ; but 

one only enters and occupies, the Action 
uſt be brought againſt him that occupies 

„„ | alone. 
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Aaalone. See Hutton 121, 122. See 2 Co. i th 
362. and Hvghs's Abr. 687, || 
Executor. And note; an Action upon this Statut Ki 

lies by Executors, but not againſt then 22 


See Hutton 121, 122. Ng Hs 
Form of the. If the Action be brought by a. Parſon h ©* 
Declaration. Plaint, he need 1 himſelf Parſon u Ca 
the Q ueritur. For if it appear by the Deck 
— that he is Parſon, it is ſufficient zu he 
it is ſaid by Fleming, a That if te ma 
Action be brought by Writ, (i. e. by cn. 
ginal) he muſt name himſelf Parſon, althy 
he need not do ſo, when it is by Plain, 
1 Bromul. 98. 55 3 
Tam, e. [t has been held, That if the Action be ſome 
quam, &c. brought Tam pro Domino Rege quam pro ſej| 
ttunhat it is not good. 3 Cro. 621. and Moor o / 
S. C. And yet it is agreed in Luvered an 
Owen's Caſe, Hetl. 121, 122, That an 4% Clara 
tion Tam pro Domino Rege quam pro ſe 
may be brought on this Statute, becauſe i Oune 
King is to have a Fine. And Sir S. Dx but tt 
p. 404. takes this Caſe to be Law, raths 
than the Caſe in 3 Cro. and Moor ſupra, ut 
on that Account only, that the King ist the C 
have a Fine, if Judgment be againſt th 
Defendant; and mentions Actions broug 
on the Statute of Hue and Cry, as within ti bs anc 
ſame Reaſon. Pp . notwit| 
But in Anſwer to this it is ſaid, That iQ * Citec 
King's having a Fine is no Reaſon for bring Fach. 
ing the Action in the King's Name; for So if 
many Actions the King has a Fine, andy 3 be a 
the Action is never brought in his Na Land is 
And therefore in this Caſe it is thought mc continu 
proper to bring the Action in the Name anding 


/ 


the Party only. But it is admitted in 
„ Moor 911. That an Information in the Information 
King's Name will lie upon this Statute, for 
not ſetting out of Tithes; and accordingly 
in Eafter Term 26 Eliz. ſuch an Informa- 
tion was brought. See Savil 62. and Hood's 
Cale , ... | . | 3 
If the Owner of the Land ſells the Corn againft the 
thereon growing, and the Vendor by Com- pp or Ven- 
mand of the Vendee, (Quære if not the Ven- 
dee by Command of the Vendor) reaps the 
Corn and carries it away without ſetting out 
the Tithes, the Action lies againſt the Own- 
er of the Land. Noy 152. 1 Brownl. 34. And 
ſome ſay the Action may be againſt the Ven- 
dee at the Election of the Plaintiff. See 
Watſon 634. %% is TD 
It is not neceſſary to ſet forth in the De- Owner of the 
claration by whom the Corn was ſown, the Com. 
Action being brought againſt him who is 
Owner of the Corn at the Time of Reaping; 
but the Time and Place where and when the % 4nd 
Corn was carried away muſt be alledged. Place to be 
2 Cro. 362. And although the Severance of her.. 
the Corn be ſhewed to be before the ſow-" 
ing thereof, yet becauſe the mentioning the 
Time when the Corn was ſown, is ſuperflu- 
ous and unneceſſary, the Declaration is good 
notwithſtanding. See Degg pa. 398. ban 
is cited the Caſe of Pellet v. Henrworth. 
we wy . 2 N 
So if the taking away the Corn is alledged % , pr... 
to be after the Defendant's Intereſt in 125 fs Bier 
Land is determined, yet it is good; for he | 
continues to be Owner of the Corn, notwith- 
ſtanding his Intereſt in the Land be deter- 
„ mined 
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| Or Title, 


Nor the De- 
fendant's 


Eft ates . 


Nor the 
Quantities, 
&c . 


the Tithes, or to ſhew any Deed to main. | 


cimarum Garbarum & Feni, Ec. and that tit 
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mined before (after) it be ſevered. 2 Cy, 
327. and 1 Brownl. 123. S. C. | 

It is not fleceſſary for the Plaintiff in his 
Declaration to make any Special Title to 


tain his Right to them; for the Action is 
but in Nature of Treſpaſs to recover Da. 
mages, and to S the Wrong and In- 
jury the Plaintiff has ſuſtained by taking a- 


way his Tithes contrary to the Statute; and pre 
the Plaintiff's Title is only as an Induce- Ar 
ment or Conveyance to the Action; but it on: 
is ſufficient to purſue the Words of the Sta- wit 
tute, and ſet forth in the Declaration, That of 
the Defendant is Owner or Proprietor of the to 


Tithes. See 1 Roll. R. 13. and 1 Vent altl, 


126, and ſo in the Caſe of Frode and By, titu 
Paf. J. V. z. in B. R. before mentioned, it uſec 
was relolved, Tis {ſufficient to declare 1 afte 
Proprietarius, without ſhewing a Title; but WW only 
he can't recover without proving a Title: Acr. 
Nor is it neceſſary for the Plaintiff to ſhew be c 
what Eſtate the Defendant hath in the Land, WW four 
or by what Right or Title he occupies it; Acti 
but to ſay generally that the Defendant is WH recon 
Occupier, is ſufficient. See March 21. for t 
Nor need the Plaintiff expreſs in the De-: Rolle 
claration the Quantities or Loads of Com, Conf 
not o 


Sc. that were carried away, 1 Brownl. J 
nor the Kinds of it. 2 Inſt. 650. 13 Cute 4 Stite 1 
$ Koh 307. — But in an Eje&#ione fine MI it wa 
rought for Tithes, there the ſeveral Kind tion, 
ought to be ſet forth. 11 Co. 25. b. 
In a Declaration on this Statute the Plain Kind 
tiff ſet forth, That he was Proprietarius De. 


4 Defendant 


The Law ok Tithes, &c. 


Defendant did ſow certain Lands containing 
ſo many Acres in that Pariſh with Grain, 


and carried the ſame. away, not ſetting out 


the Tithes ; and after Verdict for the Plain- 
tiff, it was moved in Arreſt of Judgment, 
That Propristarius Decimarum Garbarum was 
uncertain, and no Grain in particular was 


demanded by the Declaration, and therefore 


it was not good. 


But it was Reſolved, That Garba in its. 


proper Signification is- intended of Corn: 
And Roll ſaid it had been ſo adjudged. in 
one Baxter's Caſe, upon Conſultation had 
with the Civilians ; where, upon a Grant 
of Decimas Garbarum, the Party claimed 


to have Tithe Hay; but agreed, That 


altho* the Word, Garba in its larger La- 
titude did comprehend any thing that 
uſed to be bundled up, as Wood, Ec. yet 
after a Verdict it ſhall be intended of Corn 


419 


Good after 4 
Verdict. | 


only; and tho the Demand was of fo many 


Acres of Grain generally, yet it was held to 
be certain enough, it being mentioned to be 


{own on a certain Number of Acres; this 


Action on the Statute not being brought to 


recover the Tithes themſelves, but Damages 


for them only ; and-it was alſo agreed by 
Rolle, E9c. that the Word Grain, by common 


Conſtruction, ſhall be intended Corn, and 


not other Seeds not Tithable. See Allen 80. 
Stile 103, 108, 237, 238. And Hill. 40. Elis. 
it was reſolved, That the general Allega- 


tion, that the . Defendant Grauo ſeminavit 


20 Acras Terre, Ec. without ſhewing what 


Kind of Grain, was good. 2 Inſt. 650. Coke's 


Entr. 162, 


Ee 2 And 


Gar ba quid. 
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420 The Law of Tithes, &c. 


Beſt to De- And note; it is ſaid to be the beſt way in 


clare generally, That the Plaintiff is Par. 
ſon, he. of ſuch a Pariſh, and that the De- 
fendant had ſuch Tithes within that Pariſh, 
the ſingle Value whereof is ſo much, which 
he took and carried away, Ec. whereby the 
Action accrues to the Plaintiff, according to 
the Form of the Statute. - See 1 Sid. 265. 
1 Keb. 922. Ut DT 3.7 . 
Note alſo, That the Plaintiff need not ſet 
forth, That he, or the Defendant, is ſubditus 
Domini Regis (although the Words of the 
Statute-extend only to Subjects) for it ſhall 
be ſo intended, 1 Sid. 265. 1 Keb. 922. nor 
need the Plaintiff ſhew, That the Tithes 
were not compounded for before the Corn 
carried away ; for that lies on the Defen- 
dant's Part to be made out. 2 Keb. 34. But 
ſee Cumberba. 283. where it is held in B. R. 
That if ttis not alledg'd in the Declaration, 
That the Defendant had not agreed with 
the Parſon, it is ill on a Demurrer, but good 
after a Verdict. Vide ibid. and 4 Mod. 422. 
Where the Plaintiff, in an Action on this 
Statute, for not ſetting out the Tithe of 
Wood, declared, That the Defendant had 
cut down Wood to the Value of 200 J. and 
demanded 600/. as the treble Value of the 
Tithes of the ſaid Wood; this was adjudged 
not good ; for that the Plaintiff of his own 
ſhewing, demanded more for 'Tithe than the 
whole Wood was worth. See 1 Brown. 94- 
Yet where the Plaintiff declared,” That 
the Defendant was Occupier of twenty Acres 
of Land, quas quidem predict thirty Acres _ 
| OM, 


What Decla- 
vations are 
good or not. 


claregeneraly.. Actions brought upon this Statute, to de. 
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ſow, and carried the Corn away without 
ſetting out the Tithes, there the Word 
Thirty was held to be void; and that the 
Declaration was to be underſtood of the 
ſame twenty Acres, which before he was 
ſaid to be Occupier of. 1 Levius 97. 

Alſo this Action is held not to be with- 777 491 
in the Statute of Limitations, that Statute no? within the 
not extending to Actions grounded on Acts Ste of Li- 
of Parliament; and therefore the Plaintiff t 
is not confined to fix Years, or any other 

Time certain, within which to bring his 

Action. See 1 Cro. 513. 1 Sand. 38. 1 Sid. 305, 

415. 1 Keb. 93. 2 Keb. 462, 497. 2 Sand. 66. 

As to Pleas to Actions brought upon this p/ 7 41 
Statute we may obſerve, That the Declara- ons on this 
tion thereon being uſually a Demand of a Statute. 
Debt, or Duty, due from the Defendant to 
the Plaintiff, and veſted in him by the ſaid 
Statute, in Satisfaction of, or Recompence 
for Tithes ſubſtracted, the moſt common 
and uſual Plea is Ni Debet, which is a di- Nil Debet. 
rect Anſwer to, and a Denial of the Plain- 
tiff's Demand. : F 

But the Plea of Non culpabibis, or Not Non Cul. 
guilty, is alſo held to be a good Plea in this 
Action, That being a Denial of the Offence, 
or Breach of the Law, charged on the De- 
fendant, in not ſetting out the Tithes ac- 
cording to the Statute, which Offence is the 
Ground of the Plaintiff's Demand. See Hob. 

218. 3 Cro. 766, 621. Moor 302, and 914, 
and both theſe Pleas are the general Iſſue in General. 
this Action. £ | W 

But we find alſo, That Defendants do Special 
ſometimes plead Special Pleas, as a Modus, 
| Ee 3 F 
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General Due. 


The Law of. Tithes, Kc. 
or other Diſcharge; and the ſame are held 
good, as the Caſes in Mein 80. and in Ryj- 
mond 14. and 1 Keb. 5. S. C. where a Paro 
Diſcharge of Tithes for Years was pleaded ; 
and ſo is 1 Lev. 24. and ſee the Caſe of a 
Compoſition uamdiu ambobus partibus pla- 
ctterit, 1 Salk. 144. but note, ſuch an A- 
greement is determined by bringing the 
Action, and therefore can't be pleaded. 

Neither is it uſual to plead ſuch Special 
Pleas, nor ſo ſafe as the general Iſſue, where. 
in any Diſcharge of Tithes may be given in 


Evidence. And it may alſo be Queried, whe- 


Evidence. 


ther on a Special Demurrer for that Cauſe, 
ſuch Special Pleas are good, as amounting 
only to the general Iſſue. | 
As to Evidenceto be given in this Action, 
theſe two Points are to be obſerved, viz. 
1. What Evidence is requiſite to be given 
by the Plaintiff to maintain his Action, ſo 
as to obtain a Verdict. And, 5 
2. What Evidence the Defendant may, 
or ought to give, to excuſe or juſtify himſel 
from the Penalty of the Statute. | 


Evidence by a Pirſt, If the Plaintiff be a Parſon, Vicar, 


Parſon, &c. 


prove his In- 
ſtitution and 


1 
y y fl Induct ion. 


Plaintiff, to 


or other Eccleſiaſtical Perſon, and claim 
the Tithes in Right of the Church or Benc- 
fice whereof he is Incumbent, he is in Strid- 
neſs bound prove his Inſtitution and Inducti- 


on, and all Things elſe required by Law to 


qualifie himſelf to be Incumbent of that 
hurch to which the Tithes do belong. 

But if the Plaintiff hath been for ſeveral 

Years in Poſſeſſion, he is not ordinarily put 

to prove theſe Matters, unleſs the Defer- 

dant in his Defence ſhews ſome Reaſon 

- pope | why 


why theſe Things ought to be proved and 
made out. _ 

But the Law doth not Determine how 
many Years the Plaintiff ought to be in 
the Poſſeſſion of his Benefice to excuſe him 
from being put to the Proof of theſe Things ; 
but thar ſeems to be left to the Diſcretion 
of the Judge who tries the Canſe. Tho' I 


conceive a ſmall! Number of Years, as three 

or four, quiet Poſſeſſion will be ſufficient. 
In a Suit for Tithes brought in the Spi- Negative to 

ritual Court, the Defendant pleaded, That be proved. 


the Plaintiff being Parſon, had not read the 
Thirty-nine Articles ; and the Court put the 


' Defendant to prove that Matter, although 


it was a Negative ; whereupon he- moved for 


2 Prohibition, which was denied: For by 


Cike and Dodderidge, the Law doth preſume 
that a Parſon has read the Articles, becauſe 


otherwiſe he is to loſe his Benefice. And 


when the Law preſumes the Affirmative, then 
the Negative is to be proved. 1 Roll. Rep. 83. 


And ſo it is ſaid to have been ruled UPON Reading the 
Evidence at the Aſſizes, That all Things 7hirty-nine - 
requiſite to make the Defendant compleat Articles, 


Incumbent ſhall be preſumed, unleſs the De- 


fendant, by ſome Evidence to the Contrary, 
give Occaſion to the Plaintiff to prove thoſe 


Matters. See Clayton's Rep. 83. 
Yet in Ejectment for a Rectory, it was 


inſiſted on by the Defendant's Counſel (af- 


ter the Plaintiff had made Proof of his Ad- 
miſſion, Inſtitution and Induction) That the 
Plaintiff ought to prove his reading and ſub- 
ſcribing the Thirty-nine Articles, and the 


Declaration of his Aſſent to all Things con- 
| 8 Be 4 tained 
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1 
1 
1 


324 


That the 
Lands lie in 
the Pariſh 
&c. 55 


Defendant's 

| Proof of ſet- 
ting out the 

Tithes, &c. 


tained in the Book of Common Prayer, and 


that ſuch Declaration of his Aſſent was made 


within the Time appointed by the Statute ; 
and by the Report of the Caſe, the Opini- 
on of the Court ſeem'd to be, Thar all 
theſe Things ought to be proved : But it is 
there ſaid, That Admiſſion, Inſtitution and 
Induction upon the Preſentation of an E. 
ſtranger, is ſufficient Evidence to Bar the 


_ Plaintiff in an Ejectione Firmæ, and to put 
him to his Quare Impedit. See 1 Sid. 220. 


But according to the Opinion of Coke and 
Dodderidge, ſupra : For that the Plaintiff 
has once a Legal Title by Inſtitution and 
Induction, the other Matters appointed by 


the Statute to be afterwards perform'd by 


him, the Omiſſion of any of them, altho' 
it make the Living void, yet being as a Con- 
dition ſubſequent to the Plaintiff's Title, 
ſhall be preſumed to be performed by him ; 
and therefore the Nor-performance ought to 
be made out and proved by the Defendant. 

Alſo the Plaintiff muſt prove, that the 
Lands lie within bis Pariſh, and that the 
Corn, Sc. growing thereon was carried a- 
way; and he muſt alſo prove the Value of 
the Corn, Cc. and if the Plaintiff be a Leſ- 
ſee, muſt prove his Leaſe ; but after a long 
Poſſeſſion he need not prove his Leaſe; nor 


need he prove what Eſtate his Leſſor had at 


I Sid. 220. 
Title, vide 


The Plaintiff having made out his Caſe, 


the Time of the Leaſe made. 
and where he muſt prove his 


ante Strode v. Byrt. | 


and proved his Title to the Tithes, it is then 


Incumbent on the Defendant to juſtifie or 
„ „„ 
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prove, That the Tithes were juſtly ſer out 
according to Law, and the Cuſtom of Tithing 
uſed within that Pariſn. And if the Tithes 


away by a Stranger, without Fraud in the 
Defendant, c. the Defendant, (or Owner 
of the Land) ſhall not be chargeable. 


for the Tithes, and tho it be a Parol Agree- 
ment only, which by Law is not ſufficient to 
grant the Intereſt of the Tithes, eſpecially for 


ment is held good to excuſe the Defendant 
from the Forfeiture given by the Statute. See 
Raym. 14. 1 Keb. 21. 1 Lev. 24. 3 Keb. 24. 
And if there be two Plaintiffs who bring 
the Action, an Agreement with one of them 
only, is ſufficient, and ſhall bind his Com- 
panion. Moor 915. Alſo the Defendant ma 
prove, That another Perſon hath the Right 
tothe Tithes, to whom he has paid them or 
compounded for them. 9 


Paintiffobtained his Living by Simony, or did 
not read the Articles, c. or is guilty of ſome 
ther Act or Omiſſion, which makes his Be- 
neffce void; or he may prove a Leaſe or Grant, 
other Title from the Plaintiff, or from ſome 


aims, who had a Right to Leaſe or Grant 
uch Tithes ; and as it ſeems, the Defen- 
ant may prove, that the Benefice is above 
|. per Annum Value, and that the Plain- 
if hath accepted another Living without 

| 1 Diſpen- 


excuſe himſelf. In order to which he muſt 
be once ſo duly ſet out, and after that taken 


So the Defendant may prove an Agree- Agreement, 
ment or Compoſition made with the Plaintiff _— Parol, 


more years than one; yet ſuch a Parol Agree- 


The Defendant may alſo prove, That the Simory. 85 


ther Perſon, from or under whom the Plaintiff 


y Another has 
Right. | 


ol. 


1 
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Diſpenſation, contrary to the Stat. 2x Hg 

| C.T3.' 1 C. 357). 3 WF is 
Modus De- 80 may the Defendant prove a Modus De. 
cimandi, Cu- cimandi, or any other Diſcharge of the 
from, ge Tithes, or the Payment of them, according 
Hon, Ke. to ſome ſpecial Cuſtom, Preſcription, Pr. 
vilege, Unity, Sc. And a Non-payment of 
Tithes, Time out of Memory, is a good . 
vidence of ſuch Diſcharge. Hob. 3 00, 311. 
Savil 62. 3 Keb. 217. Dyer 349. Degg 338. 
Pozes Bull, But if the Diſcharge be by the Pope's 
Compoſitions, Bull or Compoſition, a Copy of ſuch Bul 
| or Compoſition is not Evidence without 
 Ahewing the Bull or Compoſition it ſelf 

Finch. Jo. | | 

So Depoſitions in the Eccleſiaſtical Court 


Depoſitions, 
in a Suit there for Tithes (although the 
Witneſſes be dead) are not Evidence in a 
Action brought at Common Law, though 
Sentence. in the ſame Cauſe. But a Sentence in the 
Eccleſiaſtical Court being a Judicial Ad 
it is ſaid may be given in Evidence in : 
Suit in the Temporal Courts. March 8:0 
| 2 Roll. Abr. 679. Quere if in another Cauſe? 
Verdi pro As to Verdicts, we may obſerve, If thi 
Quer. jury give a Verdict for the Plaintiff, the 
where Fury muſt find the real Value of the Tithes, whic 


Valuss hall be trebled by the Court; as if the Jur) 
find the real and ſingle Value to be 201. C 
they ought to give the Plaintiff only ſo much 
and the Court ſhall treble it, and make th 

Sum ſo given 60 J. and ſo it was done | 
Baldwin's Caſe. Godbo. 341. © 

But if the Ifſue be upon the Cuſtom « 

- Tithing, or any other collateral Point, 

Jury then need not find any Value "a 

b | | TL ; _- + 1206 
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Tithes, for in ſuch a Caſe the Defendant 
ſhall pay (only) the Value expreſſed by the 
plaintiff in his Declaration, becauſe by the 
collateral Matter pleaded in Bar, the Value 
of the Tithes ſet forth in the Declaration is 
confeſſed. See 1 Brownl. 100. Telv. 127. | 
And therefore, in all Actions brought upon Proteftation of 
this Stature, if the Defendant plead any col- the Value. 
lateral Matter in Bar of the Action, he muſt | 
take the Value of the Tithes mentioned in 
the Declaration by Proteſtation, viz. he 
muſt by Proteſtation ſay, That the Tithes 
were not of that Value as is declared, other- 
wiſe he will be charged with the Value which 
the Plaintiff hath by his Declaration ſet 
upon them. See Allein 88. 1 Keb. job. 
And by Jones, Juſtice, the ſame Law is, 
if Judgment be given for the Plaintiff by Judgment. 
nihil dicit, non ſum informatus, or upon De- | 
murrer ; for in theſe Caſes, the Plaintiff 
ſhall have Judgment for the whole Value by 
him demanded. See Degg 410. | 
But the Plaintiff in Actions on this Sta- x, Damages 
tute, ſhall not recover any other Damages or Cops. 
or Coſts, but only the treble Value of the 
Tithes. Moor 915. 2 Cro. 70. and Fenkins 316. 
For it is a Rule, J/here a Statute gives a cer- Regula. 
tain Penalty, there in an Aion to recover that 
Penalty, Damages and Cofts ſhall alſo be re- 
wwered ; but where no certain Penalty is given, 
(as by this Statute for not ſetting out of 
Tithes) there it is otherwiſe. See 3 Le- 
tins 374. 3 
If the Action be againſt two or more De- A#inagaing 
fendants, and the Verdict is found againſt two, and one 
one Defendant only, and acquits the reſt ; '* es. 
_ yet 
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Tithes, for which no Action lies upon the 
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yet the Plaintiff ſhall have Judgment again menti 
him, againſt whom the Verdict was found; to Pei 
the Action being grounded on a Statute: any Fe 
Although it be otherwiſe in Actions ground. Fun £ 
ed upon Joint Contracts at Common Len 
by Roll, Ch. Juſt. Stile 31), 318. | Urarna! 

But if the Action be brought for Predil jhat ſo 
Tithes, for which an Action lies upon tl © 7 


Statute ; and alſo for ſmall or otheli!©147: 
eaſonal 


n cor 


nent of 


But 


Statute ; and the Plaintiff obtains a Verdid 
for the whole, yet he ſhall not have Juds 
ment upon ſhewing this Matter in the Coun 


For that the Plaintiff ought not to recom . the 
in an Action upon this Statute, but for Pr on for 
dial Tithes only. See 1 Brown. 65 and 70. t ] 
Alſo in Actions on this Statute, if Juds & 8 ov 
ment be for the Plaintiff, it ſhall be ent fufte 
Quod Defendens fit in Miſericordia, and nd = 


Proviſion for 


Rec of 
Perſonal 


Tithes. 


Nuod capiatur; becauſe the Action is to rect 


tute is a good Plea in Bar to any other Sui 
brought afterwards for the ſame Tithe 


medy is provided by Statute Law, for theR 
eovery of Perſonal Tithes. In 


wall Tit 
me ſhall 
bere the 
arly Val 
Enacte 
ind tru 
Imall T 
greemen 
Oblation 


ver a Debt given by the Statute, as a Re 
compence for the Tithes. 1 Sid. 233. 1 Rl 
Ar. 223. (But ſee now the Statute for Ameti 
ment of the Law.) 

And a Recovery in an Action on this St 


I Brownl. 87. Telv. 63. | 
Thus we have led the Reader throug 


the whole Method of Ordinary Proceeding 2 
at Common Law, as to Actions founded oi: , 0 
the ſaid Statute ; but as thoſe Proceeding 3 
relate to the Subſtraction, Detaining, G. 4 is 
Predial Tithes only, as before is obſerve g: wo 
we are in the next Place to conſider what Re 1 
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And firſt, we may obſerve that the before By Stat. 2 & 
mentioned Statute of 2 & 3 Bd. 6. has (as 3 Ed. 6. 
to Perſonal Tithes) Enacted, &c. That if © 3 

any Perſon refuſe to pay his Perſonal Tithes iin 

Firm aforeſaid (having Relation to the fore- 

going Clauſe) then it ſball be lawful to the 

Ordinary of the ſame Dioceſe, where the Party 

that ſo ought to pay the ſaid Titbes is dwelling, 

xo call the ſame Party before him, and by bis 

Diſcretion to examine him by all lawful aud 

eaſonable Means, other than by the Parties 

n corporal Oath, concerning the true Pay- 

went of the ſaid Perſonal Tithes. | 

But this Statute being found ineffectual 

br the Purpoſes intended, a better Provi- 

on for the Recovery of {ſmall Tithes, c. 

as at Length provided by the Statute of «,, 1 
68 V. 3. c. 6. Whereby a Power is given 8 W. 3. c. 6. 
Juſtices of Peace to determine in Caſes For Recov 

f {mall Tithes, as follows, viz. _ 7 ee s 
Fir the more eaſy aud eſſectual Recovery of e 495: 
a Tithes, and x Laas them _— 3 — 5 
me ſhall be unduly ſubſeratted and detained, ing to Cuſtom. 
lere the ſame do not amount to above the | 

any Value of 40 s. from any one Perſon, It | | 
Enacted, That all Perſons ſhall well — = 
nd truly ſet out and pay all and ſingular A 
Imall Tithes, and Compoſitions and A- 
preements for the ſame; and all Offerings, 

Vblations and Obventions to the Rectors, 

cars, or other Perſons to whom they 

all be due, in the ſeveral Pariſhes in 

England, Wales and Berwick, according to 

de Rights, Cuſtoms and Preſcriptions , 
mmonly uſed in the ſaid Pariſhes re- 


eCtively, FN 


1 
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On Complaint, © And if any Perſon ſhall ſubſtract, With 
two Fufticel, © draw or any Ways fail in the true Pay. 


Not Patrons, 


may bear and * being proved upon Oath, the ſaid Juſtice 


determine. 


On Non- Pay- | 


ment. 


Q X _ 


© before them, ſhall, in Writing under the 


The Law of Tithes, &c. 


© ment of fuch ſmall Tithes, Offerings, Ob. 
© lations, Obventions for twenty Days after 
a Demand thereof, then the Perſon 90 
© whom they are due may make his Con- 
< plaint in Writing, to two or more Juſtice 
© of the Peace in that County, City, Place 
© or Diviſion, where the ſame grows due; 
© neither of which Juſtices is to be Patron 
of the Church where the ſaid Tithes, &. 
ariſe, nor any Way intereſted in the ſai 
Tithes, Sc. 8 3 

© And on ſuch Complaint ſo made to two or 
more Juſtices of the Peace, as aforeſaid, thi 
ſaid Juſtices are to fummon, in Writin 
under their Hands and Seals, by reaſonab 
Warning, the Perſon or Perſons again 
whom ſuch Complaint ſhall be made; a 
after Appearance or Default, the Summa 


OO 6G aA aA 6 A 


or any two of them ſhall proceed to ex 
© amine and determine the ſaid Complain 
© and upon Proofs and Evidence produce 


© Hands and Seals, adjudge the Cal 
and give ſuch reaſonable Allowance f. 
© ſuch Tithes, c. ſo ſubſtracted or vid 
© held, and alſo ſuch Coſts not exceedi 
105. as they ſhall judge juſt and re 


© ſonable. | 


there 

mall fir 
ter; an 
Judgme 


© And if any Perſon ſhall refuſe or negleſ i hey ſha 

© by the Space of ten Days after Notice, Wi Seſfions, 
« pay the Sum ſo adjudged, the ConſtabWff int to 

© and Church-Wardens of the ſaid Par y an 
at 


© or one of them, ſhall by Warrant, un 
75222 0 S008 "WG; Gl 
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che Hands and Seals of the {aid Juſtices, Difre/s and 
o Diſcrein the Goods and Chattles of the Sale. 
« Party ſorefuſing, and, after detaining them 

© for the Space of three Days, in Caſe the 
sum adjudg'd be not paid with reaſonable 
tee Charges for roy, the Diſtreſs, make 
pie publick Sale of the ſame, pay the Sum ad- 
© judg'd to the Party complaining, and re- 
© tain reaſonable Charges for diſtraining, as 
the ſaid Juſtice ſhall think fit, and return 
© the Overplus, if any be. 1 F 

That the Juſtices, in their Examination Oasis. 
© of Matters on this Act, may Adminiſter 
' an Oath or Oaths. EE EORIOE 

That this Act is not to extend to Tithes, 
Ge. within the City of London, or Liberties London. 
thereof, or to any other City or Town where 1 
the ſame are ſettled by Act of Parliament. | 
That no Complaint to Juſtices of Peace Limivatio 
for 'Tithes, Sc. (on this AR) ſhall be 
heard and determined by them, unleſs 
made within two Years after the Tithes 
&c. become due. | wn, | 
© That Parties aggrieved by any Judg- Appeal. 
ment of two Juſtices, may Appeal to the -— 
next Quarter-Seffions, and the * 
there preſent, or Major Part of them, 
ſhall finally hear and determine the Mat- 
ter; and if they find Cauſe to confirm the 
Judgment given by the ſaid two Juſtices, 
they ſhall Decree the ſame by Order of 
deſſions, and give Coſts againſt the Appel- 
ant to be levy'd by Diſtreſs and Sale of Aud Cofts. 
tis Goods and Chattles. And, 2 
That no Proceedings, by Virtue of this 
Act, ſhall be removed or ſuperſeded by any 
| | > © Writ 


No removal. 
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Modus 
alledg d 


© ſame in Writing to the ſaid Juſtices, ſub- 


| 


to be tried at 
Law. 


The Fuſtices 
Fudgment. 


Court at Veſtminſter, or other Cour 


< plain'd of for wit 


The Law of Tithes, & 


© Writ of Certiorari, or other Writ from any 


< whatſoever, unleſs the Title of ſuch Tithe, 

© Ec. ſhall be in Queſtion. 
And where __ Perſon or Perſons com. 
-holding ſmall Tithes or 


c 
© other Duties aforeſaid, ' ſhall, before the ; 
© Juſtices of Peace, inſiſt upon a Preſcri c 
tion, Modus Decimandi, Cuſtom, 9. c 
© whereby he or ſhe ought to be freed fron c 
Payment of the ſame, and deliver the c 

. 


* ſcrib'd by him or her, and ſhall then ge « ( 
* reaſonable and ſufficient Security to pay « x 
call ſuch Coſts and Damages, as on a Tril 


_ 

© at Law ſhall be given againſt him, her p 
© or them, in Caſe the Preſcription, Midu,il . - 
< Cuſtom, &c. ſhall not upon the ſaid Tri p 
© be allowed. In that Caſe, the Juſtia g 
© ſhall forbear to give Judgment; and then . 2 
© the Perſon complaining ſhall be at Libel c 
© to ſue for the ſaid Subſtraction, c. ii ſh: 
any other Court where he might hal v. 
£ ſued before the making of this Act. c 

That every Perſon obtaining Judgment c an 
or againſt whom Judgment ſhall be oy co 
© tained before Juſtices out of Seffions, fi be 
© {mall Tithes, Sc. ſhall procure the ſan ; hin 
© to be enrolled at the next Quarter- Seſſiom « ? 
© and the Clerk of the Peace is requi'* c gin 
© upon Tender to enroll the ſame, and n 25 
© to receive for ſo doing more than 1 the 
And the Judgment ſo enrolled, and 8 ſtic. 
Money ſo adjudg'd being paid, ſhall de . , 


ABer. good Bar to conclude the ſaid 77 * o f 
| | | 6 Vicu 
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c vicar, from any other Remedy for the 
c ſaid {mall Tithes, Sc. I 
If the Perſon, againſt whom ſuch Judg- Juſtices of 
© ment is, ſhall after fach Judgment, and be- another Coun- 
© fore the Money adjudg'd is levyed, remove - 
© out of the County, City, or Corporation, 
© the Juſtices who made the Judgment, or one 
© of them, ſhall certifie the ſame under Hand 
and Seal to any Juſtice of Peace of ſuch 
© other County, City, Ec. where the ſaid 
© Perſon ſhall inhabit, who is by Warrant 
© under his Hand and Seal directed to the 
* Conſtables or Church-wardens of the 
© Place, or one of them, to levy the Sum ſo 
* adjudged in ſuch Manner as the ſaid other 
« Juſtices might have done in Caſe the Par- 
© ty had not remov'd. 81 0 1 
The faid Juſtices who ſhall hear and cps, &c. 
© determine the Matters . aforeſaid, ſhall 
* have Power to give Coſts, not exceeding 4 
* 105. to the Party proſecuted, if they 
© ſhall find the Complaint to be Falſe and 
* Vexatious, to be levy'd as aforeſaid. 
© Perſons ſued for any Thing done in Exe- 
* cution of this Act ſhall recover double 
* Coſts, in Caſe the Plaintiff Diſcontinue, 
. N nonſuit, or a Verdict paſs againſt 
im. | | „ 
© No Clerk or other Perſon, who ſhall be- 
gin any Suit for recovery of ſmall Tithes, 
c. not exceeding the Value of 40 5. in 
the Court of Exchequer, or any Eccleſia- 
* ſtical Court ſhall have any Benefit by this 
Act for the ſame Matter for which they 


* ſo ſued. | | 
To Es. Note; 
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2 Juſtices, 


on Complaint, 


fo convene 


The Law of Tithes, dec 
Note; this Act was at firſt only 'Tempo- 


rary for three Years, and to the End of the 
next Seſſion; and afterwards by Statute 10 


811 V. 3. c. 15. it is continued for ſeven 


Years, and thence to the End of the next 
Seſſion, but by a Subſequent Statute it is 
made perpetual. . Fg 

After which ſaid Act, and as ] take it, in 
the ſame Seſſion of Parliament, another Act, 
(viz. 5 & 8 M. 3. cap. 34.) paſſed for obli- 


ging Quakers to pay Tithes, and Church 
23 Recites, c. 


And whereas, by Reaſon of a pretend- 
© ed Scruple of Conſcience, Quakers do refuſe 
© to pay Tithes and Church Rates; be it 
© Enacted by the Authority aforeſaid, That 
© where any Quaker ſhall refuſe to pay or 
© compound for his great or ſmall Tithes, or 


to pay any Church Rates, it ſhall, and may 


© be lawful to and for the two next Juſtices 
© of Peace of the ſame County, (other than 
© ſuch Juſtice of the Peace, as is Patron of 
© the Church or Chapel, whence the ſaid 
© Tithes do, or ſhall ariſe, or any ways in- 
© tereſted in the ſaid Tithes) upon the Com- 
© plaint of any Parſon, Vicar, Farmer, or 
© Proprietor of Tithes, Church-warden or 
© Church-wardens, who ought to have re- 
© ceive or collect the fame, by Warrant un- 
© der their Hands and Seals, to convene be- 
© fore them ſuch Quaker or Quakers, 4555 

or 


and Examine, lecting or refuſing to pay or compoun 


&c. ; 


_ © (which they are thereby impowered to 


© the ſame, and to examine upon 'Oath, 


© Adminiſter)or in ſuch Manner as by = 
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« A& is provided, the Truth and Juſtice of 


_ © the ſaid Complaint ; and to aſcertain and ,,q Om, 
© ſtate what is due and » payable by ſuch Payment not 


Quaker or Quakers to the Party or Par- bobs 10 J. 
© ties complaining, and by Order under their 
Hands and Seals to direct and appoint the 
payment thereof, ſo as the Sum ordered 

© as aforeſaid, do Ne Gy; Sum of | 

© 10), and upon Re by ſuch Quaker or We 
© Quakers to pay according to fuck Order, — . 
© it ſhall, and may be | lawful to and for on Nen. pay- 
© any one of the ſaid. Juſtices, by Warrant vent. 

© under his Hand and Seal, to levy the 

Money thereby ordered to be paid by Di- 

© ſtreſs and Sale of the Goods of fuch Of- 

« fender, his Executors, or Adminiſtrators, 

© rendring: only the Overplus to him, her, 

© or them, neceflary Charges of diſtrainin 

© being thereout firſt deducted and allowe 

© by the ſaid Juſtice 3. and any Perſon find- 

© ing him, her, or themſelves aggrieved. by 

any Judgment given by ſuch two Juſtices _ 

* of the Peace, ſhall and may appeal to the heal to the 
© next general Quarter-Seffions th be held n. 


for the County, Riding, City, Liberty, 
© or Town Corporate 4 Ad hs Tuſtices of 


© the Peace there preſent, or the major 

part of them, ſhall proceed finally to hear 

© and determine the Matter, and to reverſe Who» may Re- 
« the aid Judgment, if they ſhall ſee Cauſe ; e, 

© and if the Juſtices then preſent, or the 
© major part of them, - ſhall find Cauſe to „ Auen, 

© continue the Judgment given by the firſt &c. 


© two. Juſtices of the Peace, they ſhall then 


s Decree the ſame by Order of Seſſions, an 
| | 1 ſhall 


N 
8 
8 

PF] 
1 
112 
1 2 
"7 
Ln 
14 
— 
E . 
+4288 
8 
1 
1 
U , 
7 
N 
"23% 
£H 
* 
Et 
- 
9 4 © 
* 
1 
3 
1 
. 
* F 
& j 
bi,” 
iP be 
48 
x 
;, N 
3 
= 
wes 
_ 
= 
| 
+ IF 
+ 
7 
* 
54x 
> = 
#2 * 
77 , 
- 44 
e $24 |: 
8 
BE 
- 
WE: 
Mit 1 
mo 
ST 13 
1 
485} 
$1 140 
Wo! 
1 
5 
1 
* 
1 
bp 
» 
1 
3 
' 58 N 
"atk 
1 
37 
7 
3” . 
1 
+ 
8 
1 
= 
4 
4 
1 
1 
97 an 
: x 
* 14 
be | 
: * 
2 
i} 
= 
F : 
* #84 
* TR 
1 
me) l 
#8 
By 
2 +] 
1 
5 [4 4 
'; 37 
243 
8 
0s Y 
:4i 1 
* 
1 
1 
1 
| 
"3 ad 
: 


r eee 
bY 


— mr we — 
—— 
wow RE 2. 
2 2 * 2 
«ay * « * 5 
— 
3 


436 


i. e. by a 4 
Seſſions War- 
_ vant. 


No Certio- 
Tart. 


No Diſtreſs 
"till Appeal 
determined. 


Continuance. 


The Law of Tithex, &. 


© ſhall alſo proceed to give ſuch Coſts againſt 
© the Appellant, to be levy'd & by Diſtreſ; 
and Sale of the Goods and Chattles of the 


„ ſaid Appellant, as to them ſhall ſeem jult 
© and- reaſonable; and no Proceedings or 


Judgment had by Virtue of this Act, hall 
© be removed, or ſuperſeded by any Writ 
of Certiorart, or other Writ out of his 
© Majeſty's Courts at Weftminſter, or any 
© other Court whatſoever, unleſs the Title 
of ſuch Tithes ſhall be in Queſtion. ! 
Provided, That in Caſe any ſuch Ap- 
© -peal be made as aforeſaid, no Warrant 
© of Diſtreſs ſhall be money until after ſuch 
c Appeal be determined. Provided allo, 
© That this Act ſhall continue in Force for 
© the Space of feven Years, and from thence 


© to the End of the next Seſſion of Parlia« 


ment, and no longer. 
But by Statute 13 N 3. c. 4. the ſaid AQ 


was further continued for eleven Years, and 


Stat. I Geo, 


1. cap. 6. 
Sect. 2. 


thence to the End of the next Seſſions of 
Parliament, and by a ce pre A is 
made perpetual. 

The ſame Act was likewiſe more full 
enforced and extended by another Act made 
1 Geo. 1. c. 6. which, in the Second Section 
thereof, Enacts, That the Remedy pro- 


1 vided by the ſaid Act 5 & 8 V. 3. for the 


Quakers to 
pay, &c. as 
the A# ſupra 
direct. 


© Recovery of Tithes and Cburob Rates ſhall 
© be extended, and may be uſed apainſt any 
© Quaker for recovering of any Tithes or 
c Rates, or any Cuſtomary, or other 
© Rights, Ge. wi g to any Church or 
Chapel, which das 2 Cuſtom ougit 


© to be paid for the Stipend and Main- 
6 tenance of any Miniſter, 8. 
And any two Juſtices of the Peace of 
© the Place, other than the Patron of any 
* ſuch Church, Cc. or. any Ways intereſt- 
© ed in the ſaid Tirhes, Ec on Complaint 
© of any Parſon, Sc. are to ſummon in 
© Writing under their Hands and Seals, 1 ; 
* reaſonable Warning, ſuch Quaker againſt 
whom ſuch Complaint is made, and af- 
© ter his Appearance, or in Default thereof, 
© (the ſaid ' Summons; being proved upon 


_ © Oath) to proceed to hear and determine 


© Order therein as in the ſaid Act directed: 
And alſo to order ſuch Coſts and Charges 
© as they ſhall think reaſonable, not ex- 
« ceeding 105. as upon the Merits of the 
© Cauſe ſhall appear f on Which Order 
© ſhall be ſo executed, and on Appeal to 
the Quarter-Seſſions may be reverſed or 
© affirm'd, and ſhall not be removed into 
any other Court, unleſs the Title of ſuch 
© Tithes, Oc. ſhall be in Queſtion, as in 
* and by the ſaid Act ſupra is provided. 
We have now gone through all the ſeve- 
ral Branches of the Common Law, whereby 
the Right of Tithes and other Eccleſiaſtical 
Duties are guided and directed; we have 
alſo ſhewn and explain'd the ſeveral Sta- 
tutes, whereby any Proviſion is made di- 
rective of thoſe Rights or Remedies, and 
how, and in what Manner they are to be 


ſued for, or defended. 


Fg tos 2 ved 


My Ss © 
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It remains only, That ſomething thould 
be ſaid of the Manner of Cuſtomary Ti- | 
thing, otherwiſe called a Modus Decimanii, 
The Rules whereof in general are to be 2 
found before diſpers d through the ſeveral 
Parts of this Treatiſe, where tis ſhewn, 
That Cuſtom and Preſcription muſt be the 
Guide to direct every Modus Decimandi, 
and that all Cuſtoms and Preſcriptions, and 
conſequently a Modus Decimandi is to be 
tried d a Jer at Common Law, who are 
the only proper Judges of ſuch Cuſtoms; 
and therefore I ſhall only add a diſtinct 
Chapter touching the Cuſtom of Tithing in 
the City of London. 


os. tt. — 28 — ms 4 a £44 


* 
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CECT 
Of the ancient Cuſtom or Modus of 
tithing in London, and by what 
. Means it progreſſively varied, 
; till ſettled by Stat. 37 H. 8. 
d WW C. Iz. and the Decreemade there- 
4 upon; alſo of the Proviſion made 
; WM by Stat. 22 & 23 Car. 2. c. 15. 
Hr Payment of Tithes in the ſe- 
veral Pariſhes in London therein 
mentioned; and a Lift of ſuch 
HH Pariſhes, and what Rate-Tithes 
5 each Pariſh is to pay : With Pre- 
MW cedents of Declarations, &c. on 
the ſaid Statute. 


4 appears from our ancient Records and 
Hiſtories, That the Legiſlative Power of 
this Kingdom had always a peculiar Care to 
\P, preſerve the Privileges, Cuſtoms and Uſages of 
the City and Citizens of London, more eſpeci- 
ally their Modus Decimandi, or Cuſtom of 
Tithing ; and therefore all the Statutes that 
have directed the Payment of Tithes, have 
particular Clauſes therein inſerted, That ſuch 
— Ads ſhall not extend to the City or Citizens 
of London, &c. vide ante, pag. 24, 25. c. 3 
But what the antient Cuſtom of London 9 | 
was therein, will beſt appear from the Ar- 75 Tin. * 
ES f 4 guments London; 
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guments uſed in the Caſe of Dunn verl. 

Burrell and Goff, which, as it is reported in 
Privilegia Londini, p. 93, &c. was thus, viz. 

Parſon One Mr. Dunn, | Parſon of Grace-Church 
Dunn's Caſe; in London, had exhibited a Petition to the 
then Lord-Mayor according to the Cu- 

ſtom of the ſaid City, againſt the Defen- 

dants and others his Pariſhioners, for a Sum 

of Money -claimed by him in Lieu of 

Tithes due to him from them, as inhabit- 

ing within his Pariſh ; but Suit being by the 

| Defendants made to the then Lord Chancel- 


lor Bacon, he repreſents the Matter to the 


King, who thereupon commiſſioned the 
Archbiſhop of Canterbury, the ſaid Lord 
Chancellor, and divers other Peers and Jud- 
| and how thoſe ges to hear the Cauſe. And thereupon as 
Payments to the Points, What was antiently paid by 
grew, &c. 

thoſe Payments grew and became varied, 

It was ſaid, | "ADD: 

That it appears by the Records of the 

Niger Biſbop ſaid City, That Niger Biſhop of London, 
of London's 13 Hen. 3. made a Conſtitution in Confir- 
e mation of an antient Cuſtom formerly u- 
13 Hen. 3. fed Time of Mind, that Proviſion ſhould be 
made for the Miniſters of London in this 

Manner; that is to ſay, that he which pay- 

eth the Rent of twenty Shillings for his 

Houſe wherein he dwelt, ſhould offer every 

Sunday, and every Apoſtle's Day, whereof the 

Evening was faſted, one Half-penny: And 

he that paid but 10 5. Rent yearly, ſhould 

offer but one Farthing; and all this amounted 

unto according to the Proportion of 25. 


6 d. per Pound]; for there were fifty - two Sun- 
ee | days, 


the Citizens of London for Tithes? and how 


UE, x 1 
S 


> 
0x 
— 


2 FF F 


made by the Archbiſhop of Canterbury, was 
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days, and but eight Apoſtles Days, the Vigils | 
of which were faſted. And if it chanced that 
one of the Apoſtles Days fell upon a Sunday, 
then there was but one Half-penny, or Far- 
thing paid; ſo that ſometime it fell out to be 5 
ſomewhat leſs than 25. 6 d. per Pound: And 30 Ed. z. 1, 
it appeareth by our Book-caſes, in Edward 10 Ed. 3. 3. 
the Third's Reign, that the Proviſion made R 
for the Miniſters of London, was by Offerings 

and Obventions, howſoever the Particulars 

are not deſigned there, but muſt be under- 

ſtood according to the former Ordinance made 

by Niger; and thus, the Payment of 25s. 64. 

in the Pound continued until 13 Ric. 2. 
Thomas Arundel, Archbiſhop of Canterbury, Tho. Arun- 
made an Explanation of the Conſtitution A 
made by Niger, and thruſt upon the Citi- f TO i 
zens of London two and twenty other Saints 
Days than were meant by the Conſtitution 

made by 'Niger, whereby the Offerings then 

amounted unto the Sum of 3s. 54d. per 

Pound; and there being ſome Reluctation 

made by the Citizens of London againſt ift. 
Pope Innocent in 5 Hen. 4. granted his Bull, Phe Inno- 
whereby the former Explanation was con- cent. 5 H. 4. 
firmed ; which Confirmation (notwithſtand. 
ing the Difference between the Clergy and 

Citizens of London about thoſe two and 

twenty Saints Days, which were added unto | 
their Number,) Pope Nicholasalſo, by his Bull P. Nich. 
in 31 H. 6. confirmed: Againſt which the 31 H. 6. 
Citizens of London did alſo contend, and that 

with ſo high a Hand, that they cauſed a Re- 

cord to be made, whereby it might appear in 

future Ages, that the Order of Explanation 


done 


Lind wood, 


fol. 146. 


36H. 6. 


14 EN. 4. 


ons, debating the 


done without calling the Citizens of London 
unto it, or any Conſent given by them. 
And it was branded by the Name of an 0. 
der ſurreptitiouſiy and abruptitiouſly gotten, and 
therefore more fit to haue the Name of a De- 
ſtructory, than a Declaratory Order: But not- 
withſtanding this Contention, it ſeems the 
Power and Intereſt of the Clergy was then ſo 


great, that the Payment was moſt uſually made 


according unto the Rate of 3s. 5 d. in the 
Pound; for Linwood, who writ in the Time 
of King Her. 4. in his Provincial Conſtituti- 
eſtion, Whether the 
Merchants and Artificers of the City of 
London ought to pay any Tithes ? ſheweth, 
that the Citizens of London, by an ancient Or- 
dinance obſerved in the ſaid City, are bound 
every Lord's Day, and ev rincipal 
Feait-Day, either of the Apoſtles — —— 


whoſe Vigils are faſted, to pay one Farthing 


for every ten Shillings Rent, that they paid 
for their Houſes wherein they dwelt; and 
in 36 Hen. 6. there was a Compoſition made 
between the Citizens of London and the Mi- 
niſters of London, that a Payment ſhould be 
made by the Citizens, according unto the 
Rate of 3s. 54. in the Pound; and if any 
Houſe were kept in the proper Hand of the 
Owner, or were demiſed without Reſerva 
tion of any Rent; then the Church-Wardens 


of the Pariſh, where the Houſes were, ſhould 


ſet down a Rate of the Houſes, and, according 
to that Rate, Payment ſhould be. made 
After which Compoſition ſo made, there wa 
an Act of Common Council made 14 Ed.. 


in London, for the Confirmation of the Bul 


grants 
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granted by Pope Nicholas. But the Citizens 
of London finding that by the Common Laws 
of the Realm, no Bull of the Pope, nor 
Arbitrary Compoſition, nor Act of Common 
Council, could bind them in ſuch Things as 
concerned their Inheritance; they ſtill wreſt- 
led with the Clergy, and could not conde- 
ſcend unto the Payment of the ſaid eleven 
Pence by the Year, obtruded upon them by 
the Addition of the two and twenty Saints- 
e Days; whereupon there was a Submiſſion 
| unto the Lord Chancellor, and divers others $,4nijfon to 
of the Privy Council, and they made an the Lord + 
Order for the Payment of Tithes, according Chancellor, 
unto the Rate of 2s, 94. in the Pound ; the _—O 
which Order was firſt promulgated by a Pro 
clamation made, and afterwards eſtabliſhed 
by an Act of Parliament made 17 H. 8. . 21. Stat. 17H. 8. 
In Confirmation of which ſaid Order, there and Decree 
was a Decree made 37 H. 8. with ſome fur- 37 N. 8. 
ther Additions; the which ſaid Decree was 
confirmed by an Act of Parliament made 
ic 3) Hen. 8. c. 12. So as it appeareth by that 2 
i- which hath been ſaid, that the firſt Payment Stat. 37 H. 8. 
de vas only according unto the Rate of 25. 6 d. 
ae per Pound; afterwards the Payment was 
7 Wy increaſed to the Rate of 35. 54. per Pound. 
ne BY And laſtly, there was an Abatement and 
a- WF Payment made only according to the Rate 
of 25. 94. in the Pound. The firſt Payment 
u vrew by Cuſtom, the ſecond by Conſtitutions, 
ny and Bulls of the Pope; the laſt by Decree 
ic, BY in the Chancery; which Decree, by the Aff, 
n "222 to have been enrolled in Chancery in fix 
4 omg. but Searob bath been, and it is not 

And 
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The Lord- And as to the laſt Point, which was, Who 
Fudge, to be ſhall be Judge of the Payment of Tithe; 
for Houſes in London, and the Remedy for 
the Recovery of them? It was ſaid to be 
apparent out of the Words of the Decree, 
that the Mayor of the City of London is Judge, 
and is to give Order concerning them ; and 
Suit is not to be made in the Eccleſiaſtical 
Court for them ; and if it be, a Prohibition 
is to be granted, inſomuch that the Party 
grieved reſorteth unto another Judge than 
the Statute hath appointed. But if the 
Mayor do not give Aid within two Months 
after Complaint made, or do not give ſuch 
| Aid as is ings Wong. RET is to be made 
L unto the Lord Chancellor of England, who 
—4 — 5 hath three Months given him or ending of 
. the ſaid Cauſe, ET 
Whatthe Par- Note alſo, That one material Part of the 
ſon may by Argument was, Whether by the Common 
Law demand Law any thing can be demanded for the 


Prohibition. 


ö 8 Houſes in London? And it was argued to be 
F. N. B. clear, that nothing can be demanded of 
fol. 53. Common Right. For that which the Par- 


ſon ought to demand of Houſes is Tithes; 
and it is improper, and cannot be, that 
No Tithes due Tithes can be paid of Houſes, Firſt, In 
for Houſes, of regard that Houſes do not increaſe and re- 
= new, but rather decreaſe for want of Repa- 

: rations, and Tithes are not to be paid of 
any 'Thing but ſuch Things as do increaſe 
and renew; as it appeareth by the Levitical 
Law, and the Common Law of the Land. 
Secondly, Houſes are Matters of Inheritance, 
whereof a Præcipe lieth at the Common Lav: 
And the Rent reſerved upon a Leaſe wade 


Part 
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of them, is likewiſe knit unto the Inheritance, 

and Parcel of it; ſo that it ſhall go along 

unto him that hath the Inheritance, and 

therefore ſnall deſcend unto the Heir: And 

it is a Rule in Law, that Tithes are not 

to be paid of Part of the Inheritance, but 

they ought to be paid of ſuch Things as re- 

new, or grow out of the Inheritance; upon 

which Reaſon it is, that Tithes, by the 

Common Law of: the Land, are not to be 

paid of Slate, Stone and Coal digged out 

of the Pit. Thirdly, Houſes being built only 

for the Receiving,: Habitation and. Dwelling 

of Men, and for Conveniency of Protec- 

tion againſt the ſcorching Heats in Summer, 

and tempeſtuous Storms in Winter, without 

any Profit at all redounding unto the Owner; 

and the Parſon being to have a Benefit o: 

therwiſe, in the Payment of Perſonal Tithes & 

ailing through his Trade and Induſtry. in 

the Houſe, no Tithes can be demanded for 

the Houſes themſelves, or for the Rent re- 

ſerved upon them. Fourthly, The Decree 

made 38 H. g. which exempteth the Houſes 

af Noblemen from tlie Payment of any 

Rate-Tithes, ſheweth the Common Law to 34 Eliz. 

be ſo, that Houſes of themſelves are to be Dawſon, 

üſcharged of the Payment of Tithes; and — , Toy s 

xcordingly it hath been adjudged in divers 

Caſes happeniug at the Common Law, that 

Tithes by the Courſe of the Common Laws 

may not be demanded for Houſes, but they 

re to be diſcharged therefrom. And as to But Cum 

te Point, which was, Whether Cuſtom may make = 

an eſtabliſh a Right of Payment of any TO pe 5 

Thing unto the Parſon for Houſes ?. It qus beet. 
. 1 ſeem'd mandi. 
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| ſeem d clear, that it well might; for it may MW c 
well be, that before ſuch Time as any Houſe vun. 

- was built on the Ground where the Houſe is, r, 
there had been a Sum of Money paid for in p. 
the Profits of the Ground, in the Name of a Ang. 
Modus decimandi ; and though the Houſe MW Fam 


was after built on the Ground, yet the Modus MW Year 
continues. And there being a Continuance MW faid 

of the Modus after the Building of the La 

_ Houſe, Time has made it to be a Payment MW and | 

for the Houſe ; but this Payment is to be MW Here: 

termed. a Modus decimandi, and cannot well MW a Pro 

be called a Tithe paid for Houſes, ' becauſe, ninſte 

as it is formerly ſaid; Tithes may not be paid foluti; 

for Houſes: And all this appears by Dr. 4 

Grant's Caſe in 11 Co. fol. 16. which was in charge 

eh lis 1: 3017 of 31 

| Dy. Grant's Dr. Grant, Parſon of the Pariſh of St. IM for Ve 

Caſe Leonards in Fuſter-lune, infra Præciuctun ton gr 
Sti. Martini le Grand, libelled in the Spiritual Gran 


Court againſt Edward Taylor, Farmer or Ie. him to 
nant of an antient Houſe, called the Dean traveri 
Houſe, within the ſaid Precinct, late Parcel Tithes. 

of the Poſſeſſions of the Abbot of Weſftmn- 
fer; and alledged that every Pariſhioner o 
Inhabitant, having or occupying a Manſior 
Houſe, Shop, Warehouſe, Cellar: or Stable 
within the {aid Pariſh of St. Leonard's in 
Precinct aforeſaid, had paid every Year l 
Quarterly Payments at Eaſter, Chrifimss 
St. Fob and Michaelmas, Time out of Mind 

or at leaſt from the Foundation, Donatic 
and Erection of the ſaid ReQory of St. 
nard's, by equal Portions, to the Parſons « 
the ſaid Rectory for the Time being, 
mine & loco Decimarum ſuarum juxta 72 

| - | cujuſile 
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ay cujuſlilet viginti Solidorum Redditus per An- 
„e vam ex qualibet hijuſmodi Domo, Shopa, Sol- 
is, r, Kellar, froe Stabulo, fic tem five occupat 
or i prædictꝰ Parochia duos ſolidos legalis Monet æ 
fa Augliæ, Sc. That the ſaid E. 7. and his 
iſe Family did dwell in the ſaid Houſe three 
in; MW Years, and had poſſeſſed the ſame for the 
nce ſaid Time, ſub annuali Redditu ſexdecim 
the WM I/lrarum ſen ſaltem Duodecim Librarum, Ec: 
ent and ſo demanded 25. in the Pound, Sc. 
\ be MW Hereupon the ſaid E. Taylor ſuggeſted for 
well a Prohibition, That the late Abbot of Veſt- 
uſe, ninſter, and all his Predeceſſors, till the Diſ—- 
paid Wl ſolution of the ſaid Monaſtery, which was 
Dr. Auno 30 H. 8. had held the ſaid Houſe diſ- 
u in charged of Tithes, and ſer forth the Stat. 

of 31 H. 8. and conveyed to himſelf a Leaſe 
St. for Years, Sc. and thereupon had a Prohib;- 
aun ton granted by the Court. To which, Dr. 
itval MI Crant appearing, Taylor declared againſt 
Je- him to the Effect aforeſaid, and the Doctor 
enn traverſed the Preſcription of Diſcharge of 

Tithes, and the Iflue tried in London, and 
found for the Doctor. <p; 


But it was moved by Taylor's Counſel, 8! 
That upon the ſaid Libel no Conſultation e 
ought to be granted, for of Common Right | "i" 
no Tithes ought to be paid of Houſes of Ha- e 
bitation, nor for any Rent reſerved upon a i 
Leaſe of them; for Tithes ought to be paid \ 
of Things, which grow and renew Year T7 
by Year, by the Act of God. Reg. 53. b. 
F.N. B. 54. and E Tir. Diſmes 16. and not 
for Dwelling-Houſes, or for Rents reſerved 
and created merely by the Act of the Party. 
And therefore in the City of Landon the 

: än WW 
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: Parſons have 2 5. 8 d. in the Pound in the 
The Decree Name of Tithes; but this is by a Decree 
and * F made 1535. which is confirmed by Autho. 
37 * rity of Parliament, Anno 37 H. 8. c. 12. But 
St. Martin's le Grand is not within the aid 
Note. Decree and Act; for though it is within 
London, yet it is not of it, and therefore it 
remains at Common Law, as 5 E. 4. 1;. 
and in 30 E. 3. 1. a. and 38 E. 3. 13. it is ſaid 
by Finchden, That the Profits of the Churches 
in London are the Oblations and Obventions 
paid by Cuſtom. | . 
But in this Caſe of Dr. Grant, it was re. 
ſolved by the whole Court, That a Con- 
ſultation ſhould be granted, For it may have 
a lawful Beginning; for it may be, That 
for all the Land upon which the Houſes are 
built, this Modus Decimandi hath Time out 
of Mind been paid; and although the ſame 
Land be after built on, that ſhall not take 
away the Parſon's Right to the Modus ; for 
it might have a lawful Beginning, and the 
ſame hath been uſed Time out of Mind. 
It was alſo reſolved, That for this Cuſto- 
mary wo gs of Monies being no Part of 


London, the Parſon might ſue in the Eccle- 
ſiaſtical Court, becauſe it is in the Name af fame, 
Tithes, viz. a Modus Decimandi ; and ever) dates © 
Note, antient City and Burrough hath for the [nhabit 
| moſt part ſuch a Cuſtom de modo Decimanit the Pa; 
for their Houſes, for the Maintenance of Duties 
| their Parſons; and as to the Opinions of for ap 
Obventio 30 E. 3. and 38 E. 3. it was ſaid, That Decree 
quid & unde. gppentio dicitur ab obveniendo, and include "end Fe 
Oblations, Rents, and other Revenues, C. * 


See 11 Co. 16. SSW. 5 
LOTS After 


: | 
| ea 0-07-2;tvt 


. (which is alſo out of London and the Liber- 
ut ties thereof, ſued for the Tithes of certain 
id Stables, and libelled that by Common Right 


and Preſcription, Time out of Mind, the 
Parſons there uſed to have a Modus decimandi 

ſor the Houſes, Stables and Buildings, that 
ad is to ſay, after the Rate of the tenth Part 
1: of the yearly Rent, or the Value of the 
ons fame; and on ſhewing this to the Court of 
B. R. a Prohibition was granted; and the 
re. Caſe being after moved for the Defendant, 
on. though the ſaid Caſe of Dr. Grant was ur- 
ave ged, yet it was ordered by the Court, That 
bat the Plaintiff in the Prohibition ſhould declare 
are thereupon, and ſo bring the Matter to be 
our WM judicially determined by the Court. See 
me! Hob. 11. and as to the like Cuſtoms for 
ade Tithes of Houſes, ſee. 3 Cro. 139. 1 Keb. Goa. 
for 2 Keb. 280. 3 Lev. 386. 


the! Now the ſaid Act of 3 H. 8. c. 14. is as Stat. 37H. 8, 
„ e e e. 12. 
Where of late Time Contention, Strife Pferences be- 
and Variance hath riſen and grown within rweer the 
the City of London and the Liberties-of:;the C%i and 


Citizens 
pr as 


follows. 


ſame, between the Parſons, Vicars and Cu- 
rates of the ſaid City, and the Citizens and 
Inhabitants of the ſame, for and concerning 
the Payment of Tithes, Oblations and other 
Duties within the ſaid City and - Liberties; 
for appeaſing whereof a certain Order and 
Decree was made thereof by the moſt Reve- 
rend Father in God, Thomas: Archbiſhop of 
Canterbury, Metropolitan and Chief Primate 
of all England, Thomas Audley, 94] 

8 Gg Lord 


— — 


| 
ithes, Kc. 44 
be After this Caſe of Dr. Grant, Dr. Leyfield, Dr. Ley. = | 


Parſon of St. Clement! without ET emple- Bar, nods Cos 


— — 
— 


Recital of 


* as a 
1 Ea. publiſh 


cal Laws in- King's 


tended, 


Lord Audiey of Valden, and then Lord 
Chancellor of England, now deceaſed; and 
other of the King's moſt. Honourable Privy 
Council; and alſo the King's Letters Patent 
and Proclamation was made thereof, and 
directed to the ſaid Citizens concerning the 
ſame. Whereupon it was after moved in 
the Parliament, holden at Weſtminſter: by 
an Prorogation the 4th Day of February, in 
Af 2) H. 8. the 25th Year of the King's Majeſties moſt 
Noble Reign, by Authority of the ſame 
Parliament, That the Citizens, and the In- 
habitants of the ſame City, ſhould at Zafter 
then next coming, pay -unto the Curates of 


the ſaid City and Suburbs, all ſuch and like 


Sums af Money for Tithes, Oblations and 
other Duties, as the fſaid- Citizens and the 
Inhabitants, by the Order of the faid late 
Lord Chancellor, and other the King's moſt 
Honourable Council, and the King's ſaid 
Proclamation, paid, or opght to have paid, 
by Force. and Virtue of the ſaid Order at 
Eater, which was in the Year of our Lord 
1335. And the ſame Payments ſo to con- 
tinue from Time to Time, until ſuch Time 


other Order or Law ſhould be made, 
ed, ratified and confirmed by. the 
Highneſs; and the thirty- two Perſons 


by his Grace to be named, as well for the 
full Eſtabliſhment concerning the Payment 


of all Tithes, Oblations, other 


of the Inhabitants within the ſaid Ci 


Suburbs and Liberties of the ſame, 


Duties 


B 


the making of the other Eceleſiaſtical Laws 
e R 


Perſon deny ing to pay, as is aforeſaid, 
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by the Commandnient of the Mayor of 
London for the Time being, be committed to 
Priſon, there to remain until ſuch Time 
as he or they ſnould have agreed with the 


Curate or Curates for their ſaid Tithes, 
Oblations and other Duties, as is aforeſaid, 


as jn the ſaid Act more plainly appeareth. 

Sithen which Act divers Variances, Contenti- 

ons and Strifes are newly riſen, and grown 

between the ſaid Parſons, Vicars and Cu- 

rates, and the ſaid Citizens and Inhabitants, 

touching the Payment of the Tithes, Obla- 

tions and other Duties, by Reaſon of cer- 
tain Words and Terms ſpecified in the ſaid 15 5 
Order, which are not ſo plainly and fully Difference ſub- 

ſet forth, as is thought convenient and meet — | 
to be; for appeaſing whereof as well the ſaid &c OY 4s 
Parſons, Vicars and Curates, as the ſaid Ci- 

tizens and Inhabitants have compromitted, 

and put themſelves to ſtand to fuch Order 

and Decree, touching the Premiſſes, as ſhall 

be made by the ſaid Right Reverend Father 

in God, Thomas Archbiſhop of Canterbury, 
Metropolitan and Primate of England, the 
Right Honourable Sir Thomas Wryotbeſly , 
Knight, Lord II ryotbeſiy and Lord Chancel- 
lor of England, the Right Honourable Tho- 
nas Duke of Norfolk, Lord Treaſurer of 
England, the Right Honourable Sir William 
Pawler, Knt. Lord St. Jobn, Lord Preſident 
of the Council, and Lord Great Maſter of 


„„ 


— 


W 
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nourable John Viſcount Liſſe, High Admi- 
ral of England, Sir Richard Lifter, Knight, 
Chief Juſtice of England, Sir Edward Moun- 
tague, Knight, Chief Juſtice of the Common 
Bench at Weſtminſter, and Sir Roger Cholm- 
ley, Knight, Chief Baron of the Exchequer, 
for a final End and Concluſion to be had 
and made touching the Premiſſes for ever; 
and to the. Intent to have a full Peace and 
perfect End between the ſaid Parties, their 
Heirs and Succeſſors, touching the ſaid 
Tithes, Oblations, and other Duties for 
ever: Be it Enacted by the Authority of 
this preſent Parliament, That ſuch End, 
Order and Direction, as ſhall be made, de- 
creed and concluded by the forenamed Arch- 
biſhop, Lords and Knights, or any ſix of 
them, before the 1ſt Day of March next 
enſuing, of, for and concerning the Payments 
of the Tithes, Oblations and other Duties, 
within the ſaid City, and the Liberties of 
the ſame, and enrolled in the King's Hab 
Court of Chancery of Record, ſhall ſtand, re- 
main and be as an Act of Parliament, and 
ſhall bind as well all Citizens and Inhabi- 
tants of the ſaid City and Liberties for the 
Time being, as the ſaid Parſons, Vicars, 
Curates and their Suceeſlors for ever, ae- 
cording to the Effect, Purport and Intent of 
the ſaid Order and Decree ſo to be made and 
enrolled ; and that every Perſon, denying to 
pay any of his or their Tithes, Oblations or 
other Duties, contrary to the ſaid Decree 
to be made, - ſhall by the Commandment of 
the Mayor of London for the Time being, 
and in his Default or Negligence, by ar 
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Lord Chancellor of England, be committed 5 
to Priſon, there to remain till ſuch Time | 
as he or they have agreed with the Curate 
and Curates, for his or their ſaid Tithes, 
Oblations, or other Duties, as is aforeſaid. 
As touching the Payment of Tithes in the The Decree 
| City of London, and the Liberties of the ſame, made in Pur- 
it is fully ordered and decreed by the moſt Re- ſuanceof the 
verend Father in God Thomas Archbiſhop F aid At. 
Canterbury, Primate and Metropolitan of 
England, Thomas Lord Wryotheſley, Lord 
Chancellor of England, William Lord St. | 
John, Preſident of the King's Majeſty's m-- 
cil, and Lord Great Maſter of bis Highneſſes 
Honfhold , John Lord Ruflel, Lord Privy 
Seal, Edward Earl of Hartford, &c. ut ante, 
and Roger Cholmley, Knight, Chief Baron of 
his Grace's Exchequer, this ' preſent 24th Day 
of February, Anno Dom. ſecundum curſum 
computationem Eccleſiæ —— Mil- 
leſimo quingenteſimo quadrageſimo quinto, 
according to the Stat. in ſuch Caſe lately 
provided, That the Citizens and Inhabitants of 
the [aid City of London and Liberties of the 
ſame for the Time being, ſhall yearly without 
Fraud or Covine, for ever pay their Tithes to 
the Parſons, Vicars and Curates of the ſaid” 
City and their Succeſſors for the Time being, af- 
ter the Rate hereafter following, that is to wit, 
of every 108. Rent by: the Tear, of all and 1,. 4 l. fir 
every Houſe or Houſes, Shops, Warebouſes, Cæl- every 10 4. 
lars, Stables, and every of them, within the Rent, G c. 
ſaid City and Liberty of the ſame 16d. obo. 
and of every 20s. Rent by the Tear, of all 
and every ſuch Houſe and Houſes, Shops, Wares» 
bouſes, Cellars and Stables, and every of them, 
rage. Gg3 within 
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within the ſaid City and Liberties 28. 9d. 
and ſo above the Rent of 208. by the Tear, 
aſcending from 108. to 10 8. according to the 

Rate aforeſaid. c i F TY 

Againſt frau- Item, That where any Leaſe is or ſhall be 

dulent Leaſes. made of any Dwelling-Houſe or Houſes, 

| Shops, Warehouſes, Cellars or Stables, or 
any of them, by Fraud or Covin, reſerving 
leſs Rent than hath been accuſtomed, or is, 
or that any ſuch Leaſe ſhall be made with- 
out any Rent reſerved upon the ſame, by 
Reaſon of any Fine or Income paid before. 
hand, or by any other Fraud or Covine, 
That then in every ſuch Caſe, the Tenant 
or Farmor, Tenants or Farmors thereof 
ſhall pay for his or their Tithes of the ſame, 
after the Rate aforeſaid, according to the 
Quality of ſuch Rent or Rents, as the ſame 
uſe or Houſes, Shops, Warehouſes, Cel- 
lars or Stables, or any of them, were laſt 
letten for, without Fraud or Covin, beſore 
the . ſuch Leaſe. e 
Item, That every Owner or Owners, In- 
heritor or Inheritors of any Dwelling-Houſe 
or Houſes, Shops, Warehouſes, Cellars or 
Stables, or any of them, within the ſaid 
City and Liberties inhabiting or occupying 
the ſame himſelf or themſelves, ſhall paß 
after ſuch Rate or 'Tithes as is aboveſai 

2 the Quantity of ſuch yearly Rent as the 

me was laſt letten for, without Fraud or 


Covine. | | » ' 
| Leſſees dwel- tem, If any Perſon or Perſons have taken, 
ling in Part or hereafter ſhall take any Meaſe or Man- 
4 Houſe, fion-Place b Leaſe, and the Taker or Ta- 
5 kers thereof, his or their Executors or Aſ- 
wy 1 ſignes, 
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doth or ſhall inhabit in any Part 
thereof, and have or hat within eight Years 
laſt paſt, before this Order, or hereaſter will 
or ſhall let out the Reſidue of the fame; chat 


then in ſuch Caſe the Principal Farmor or 


Farmors, or firſt Taker or Takers thereof, 
his or their Executons or Aſſigns, [ſhall pay 


his or their Tithes, after the Rate! above-- 
aid, according to the — of r | 


ent- by Year, x Ii 1 Hi 115 


And if that ene 3 . If Avers 
Houſes, &c. 
Warehouſes, |: Cellars o Stables in one be len by 


or ſnall take divers Manfion-Houſess: 


Leaſe, and letteth, of all let out one or 
more of the ſaid Houſes, and keepeth, o 


ſhall keep one or more: in his or their . n 
Hands, and inhabiteth ov inhabit in the ſame; 


that then the ſaid; Taket or 3 and — 
or their Executora or: Aſſignes 


or their Tithes after: 2 Nate — 8 
according to the Quantity of the yearly 


Rent of ſud Manſidon Houſe or. Mouſea, 1c. 


tained in his oritheir Hands; and that Hs 


Aſhgnee or Afﬀignees. of the R eſidue of the 
ſaid Manſion Houſe or Houſes, hall pay 


his or their 'Tithes after the Rave aboves 


ſaid, according — the ie of their 
yearly Rents. 


em, If ſuch Alike en Bibindeny dis | 


or their Aſfignesy of any Manfion Honfs, 
or Houſes, Warehouſes, Shopt, Cellars, 
or Stables, ho at any Time within eig 
Years laſt paſt, or fall hereaftet ler dver 


all the faid Manſion: Houſe or Houſes conr 
tained in his or their Leaſe to be Perſon, 


Ds that then the Iiihabi- 
| 8 5+ i 


rants, 


Houſes con- 
! | verted, &c. 


the Rate above declare 


| tants, Leſſses or Occupiers of them; and e. 


very of them, ſhall pay their Tithes after 
the Rate of ſuch Rents, as the Inhabitants, 
Leſſees or Occupiers, and their Aſſignee or 
Aſfignees have been, or ſhall be charge 
withal, without Fraud or Covine. 


lten, If any Dwelling-Houſe within eight 


Years laſt paſt was, or hereafter ſhall be 
converted into a Warehouſe; Storehouſe, 


or ſuch like, within the ſaid eight Veats, 
was, or thereafter ſhallibe converted into a 
 Dwelling-Houſe, that then the  Occupiers 


pay Tithes for the ſame after 
d of Manſion-Houſe 


"+ 


thereof ſhall - 


Ilten, That where any Perſon ſhall de- 
miſe any Dy-Houſe or Brew-Houſe,- with 
Implements convenient and neceſſary for 
Dying or Brewing, reſerving a Rent upon 
the ſame, as well in reſpect of ſuch Imple- 


ments, as in reſpect of ſuch; Dy-Houſe or 
Brew-Houſe, then the Tenant ſhall pay his 


Tithes after ſuch Rate as is aboveſaid, the 


third Penny abated; and that every princi- 
| Houſe, or Houſes, with Key or Wharf, 
having any'Crane or Gibit belonging to the 


ſame, ſhall pay after the like Rate of their 
Rents as is aforeſaid, the third Penny aba- 
ted; and that other Wharfs belonging to 


Houſes, having no Crane or Gibit, pa 
for his Tithes, as ſhall be paid for Manſion- 
Houſes in Form aforeſaid. 1 1 
diem, That every Manſion-Houſe, with a 
Shop, Stable, Warehouſe, Wharf, with 


Garden belonging to the ſame, . 


of the 
ther, 
or div 
Tears 
then tl 
Occupi 
is abov 
Houſes 
Teinte! 
yered « 
veral R 

Item. 
tants ſh 
is to ſa! 
tivity. © 
Arch-A 
by even 

Item, 
Rent, 


yieldin 

then the 
dwell in 
the Prin 
Owner © 


of the ſ. 


- 


— —— — 
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of the ſame, is or ſhall be occupied toge- | 
ther, that if the ſame be hereafter: ſevered 
or divided, or at any Time within eight 
Years laſt paſt were ſevered or divided, that 
then the Farmor or Farmors, Orcupier or 
Occupiers thereof, ſniall pay ſuch Tithes as 
is aboveſaid, for ſuch Shops, Stables, Ware- 
Houſes, Wharf with Crane, Timber- Yard, 
Teinter-Yard, or Garden aforeſaid, ſo ſe- 
vered or divided, aſter the Rate of their ſe- 
veral Rents thłreupon reſervee. W W 
ſem, That the ſaid Citizens and Inhabi- 779" b. 
tants ſhall pay their Tithes Quarterly, that ble Quarter- 
is to ſay, at the Feaſts of Buſter, the Na- 5 
tivity. of St. Jobu Huptiſt, St. "Michael the 
Arch-Angel, and the Nativity of our Lord, 
by * — 5" Fs b- 4 78 on Lech | 
Item, That every | 10 g. Offerings diſ- 
Rent, or above, ſhall for him, or herſelf me iſ 
be diſcharged of their Four Offeriag'Days; 
but his Wife, -Children,'-Servants;::or. others 
of their Family, taking their Nights of the 
Church at Eaſter .ſhalli pay 2 d. for their 
Four Days Offerings yearly. x.. 
Providedalways, and it is Decreed; That if Houſes dini: 
any Houſe or Houſes which hath been, or here- 4d into ſmall 
after ſnall be lerten for 10 6. Rent by Vear or Pareels, 
more, be, or hath at any Time within eight 
Years laſt paſt, or hereafter ſhall be divi 
and leaſed into ſmall Parcels or Members, . 
yielding leſs Rent than 105. of Year, that 
then the Owner or Owners, if he, or they, e 
dwell in any Part of ſuch Houſe, or eſſe 
the Principal Leſſee and Leſſees, if the 
Owner or Owners do not dwell in ſome Part 
of the ſame, 2 
5 | 5 


=, 


9 
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his orf their Tithes, after ſuch Nate of 
Nent, as the ſame Houſe was accuſtomed 


to be letten for befare ſuch Diviſion, or 


Dividing into Parts or Members; yrs 1 
under Earmor or Farmors, Leſſee and Leſ. 
ſees, to ibei diſcharged of all Tithes for ſuch 
ſmall Parcels, Parts, or Members, rented 
at leſs: Yeatly Rent than 10 5. by Tear, 
without Fraud or Covine, 232 aps 
_ Yeadly for Four Offering Days. 

Provided always, and it is — That 
for ſuch Gardens as appertain not to any 


a Manſion- Houſe, and iwhich any Perſon or 


Perſons holdeth, or ſfialb hold in his or tbeit 


D 


Woblemeny 
Houſes. 


nyt ſuch Garden, | containing half an tere 


or more, de here 


Hands fot Pleafurt, ot to his own Ufe, that 
the then Perſon ſo holding the ſans: ſhall 
pay no Tithes for the ſame; but if any Per. 


ſon or ,, which! holdeth, of mall el 


doth or ſhall make any y tar 
Prof — —— Sale, thar then he 

Wall es for the ſame aſter 
ror + Rete bi — * is n firſt 
above ſpecified. 

Provided alſo, That 4 20 any v fen Gardens 
nom being of the y ef half an Aer 
by Fraud or Covine 
divided into leſs Quantity or Quantities, 
then · to pay TT r to the Rate a 
boveſaid. ai Haetiel + 
\ Pravided ana That this Decree tall 
not: extend to the Houſes of Great Men, or 
Noblemen, or Noblewomen,] kept in their 
own Hands, and not letten for any Rent, 
which im timęs paſt hath paid no Tithes, ſo 


e * continue ſo . 


— 


Non-Pa) 
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mo any Halls of Crafts or Companies, ſo long 
as they be kept unletten, fo that the ſame 
Halls in times paſt, ny: not _ to. yay 


any Tithes. . © 


Provided always, * it is ene T hat Shedds, &e. 
this preſent Order and Decree: ſhall: not in OY" 
any wiſe extend to bind or charge any . 
Shedds, Stables, Cellars, Timber-Vards, ne 
Tinter-Yards, which were never Pareel of 
any Dwelling-Hovſe, ne appertaining or be · 
longing to any Dwelling-Houſe, ne have 
accuſtomed to pay any Tithes, but that the 
faid Citizens and Inhabitants ſhall thereof 


be quit of Payment of any Tithes, 11 hath 

wi ufed and accufſtoined. 0o"o 7 +2 6h! 
Provided alfa, and it is een That 

where leſs Sum than after 26 d. Half; penny 


the ſaid Citizens and Inhabitants ſialj pay 
but only after fuch Rate as ven 
euſtomed. 

Item, ai eee Ther if a 


| 
| 
1 
e 
| 
e 
r 
| 


hall hereafter ariſe in the ſaid City 


tiance or Doubt ariſe upon the True Knows 
edge or Drvwiſion of any Rent or Tithes 


ny Extent or Aſſeſſment thereof; or if any 
Doubt ariſe upon any other Fhing contain 
« within this Decree, that then 
aint made by the Party grieved to the 
Mayor of the City of London for: the Time: 
king, the: ſaid. Mayor, by the Advice of 

Council, 


in the 105. Rent, or leſs dum than 2 9 d. 
in the 20 3. Rent, hath been accuſtomed o 
be paid for Tithes, that then in ſuch Places. 


Variance, Controverſy, or Striſe, do, 2 referred 2. | 


foi "_ 
Non-Payment of an wy Tithes; or if any Va- 


vithin the Liberties of the ſaid City, or % ,jẽ 


- 


* 
4 44K 4 
47 *& &. iv 


— 
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n * SE 4 
3 uit 


1 
1 A. 
en e D. 
d L BI 7 4 ; 
„ * - 4% 
_ bu z 
2 


The Law of Tithes, & 


Council, ſhall call the ſaid Parties before 
him, and make a final End of the ſame 
with Coſts to be awarded by the Diſcre- 
tion of the ſaid Mayor and his Aﬀſtants, 
according to the Intent and; 1 by thi 
"agg preſent Decree. 
Appeal to the | And if the ſaid Mayor dich mob an | End 
Lord Chan- thereof within two Months after Complaint 
collor. to him made, or if any of the: ſaid Par. 
ties find themſelves agrieved, That then 
the Lord Chancellor of England for the 
Time being, upon Complaint to him made 
within three Months then next following, 
ſhall make an End in the ſame with ſuch 
Coſts to be awarded as ſhall be thought 
| convenient, according to the Intent and 
dus dds Furport of the ſaid Decree. 
Rems leſſen 4 Provided always, That if any Perſon or 
- __ ef Perſons take any Tenement for a leſs Nent 
„Kc. than it was accuſtomed to be letten for by 
Reaſon of great Ruin or Decay, Brenning, 
or ſuch like Occaſions,” or Mis tunes, that 
then ſuch Perſon or Perſons, his Executor 
or Aﬀfignes, ſhall pay Tithes only after the 
n Rate of the Rent reſerved in his or their 
Leaſe, and none otherwiſe, as long as the 
ſame Leaſe-ſhall endure. Stat 3 H. B. 6.12. 
and Decree. 
A Caſe ; And note; upon a Motion for a Probibi 
the ſaid Sta- tion, the Caſe upon the ſaid Statute and 
ute and Pe. Decree appeared to be, That the yearly 


* 


1 5 Rent of a Houſe in London at the Time of 


the Decree made, and after, was 5 J. and a 
new Leaſe was made of the ſaid Houſe, 
rendring the ſaid Rent of 5 J. per Arnum, 


and ober — a great Income or Fine, 
4 - which 


* 
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fore M which was covenanted and agreed to be paid 


ame yearly the ſame Day that the Rent was paid, 

cre- as a Sum in Groſs; but ſo much Rent might 

nts, well have been reſerved for the ſaid Houſe, 

this as both the ſaid 57. Rent and the Sum in 

1 oſs amounted unto; which Reſervation 

End and Covenant were made to defraud the 

aint Parſon of the True Tithe of the ſaid Houſe, 

par- which he ought to have had according to 

hen W the Intent of the ſaid: Decree ; and in that 

the MW Caſe it was reſolved by the whole Court of 

ade C. B. | nt vo. aur}. 1 . 
ing, 1. That if ſo much Rent be reſerved as 
uch was accuſtomed to be paid at the Time of 2 | 
ght making the ſaid Decree, (whatſoever Fine or v l. 
and Income be paid) the Parſon can aver no 

: Fraud in the Reſervation of that Rent; for 

or the Words of the Decree are, where any 

ent Wl Leaſe is, or ſhall be made of any Dwelling- 


by Houſe, &c. by Fraud or Covine in reſerving 

ing, leſs Rent than bath been accuſtomed, or is paid 

hat WW &c.) ſo as if the accuſtomed Rent be re- 

tors ſerved, no Fraud can be alledged ; for the 

the Fraud by the Decree, is when leſſer Rent 
nei than uſual is reſerved; or if no Rent at all 5 
the be reſerved, that then Tithes ſhall be paid 
12. according to the Rent that then was laſt before 


| reſerved. | | 
ibi- For ſo are the Words of the Decree : ney. conſiſts 
and WW Which Decree conſiſts of Four Parts, viz. of four Parts. 
rly Firſt, where the accuſtomed Rent, Ec. ol 
> of vas reſerved. 2. Where the Rent was in- 


da W creaſed, there the Tithes ſhould be paid ac- 
ſe, cording to the whole Rent. 34ly, Where 
mm, leſs Rent was reſerved. And 4bly, Where 
ne, no Rent was reſerved, but had been n 1 


p teſerved: But in this Caſe the Parſon 
confeſſes that the accuſtomed Rent was re. 
ſerved, and therefore had no Cauſe of 


Suit. ID 110 2.9 
Caſus omiſ. 2. It was reſolved, That ſuch Houſes az 
ſus. were never letten to Farm, but inhabited b 


the Owner, is Caſus omiſſus, and ſhall pay 
no Tithes by Forre of the ſaid Decree. 
3, It was reſolved, That where the De- 
If no Rent re- exe faith, (where no Rent is reſerved by Rea. 
ſerved. ſor" of any Hine or Income paid before-hand,) 
' albeit no Fine or Income be paid, yet if 
no Rent be reſerved, the Parſon ſhall have 
his Tithes according to the Decree. For 
that is put but for an Example or Cauſe 
why no Rent is reſerved; and whether any 
Fine or Income were paid ar no, is not Ma- 
terial as to the Parſon; and a Prohibition 
was awarded to the Court of the Chancellor 
of the Biſhop of London, to ſtay the Plain- 
tiff's Suit there. Mic. 5. Fac. 1. the Caſe 
of Skidmore and Eyre verf. Bell, Parſon of 
St. Michael Queen-hith. 2 Inſt. 659. | 
Priory Land, It has been held, That a Houſe in Lot- 
&c. don, which was Part of the Poſſeſſions of a 
Priory, which were diſcharged of Tirhes, was 
dy theaforeſaid Statute e with Tithes 
according to the Ordinance t 
fore that Statute, no Dwelling-Houſe was 
chargeable with Tithes, becauſe no Profit 
ariſes of it, Sc. &. and vide 3 Cro. 26. and 
Moor 913. ee | 
— It has been alſo reſolved, That a Rent 


for half a Year, and afterwards for another 
half Year, is a yearly Rent within the 
Meaning of the Decree ; and that, gy” 

| : | ; | * amy 


ereof ; for be- 


2 


quire t 
of a E 
bol. 01 
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ſame was laſt let, is not intended laſt be- 


a fore the Decree, but before Demand of the 
of WM Tithes ; yet if Leſſee for Life leaſes: for 

Years. to A. reſerving Rent, the Rent ſo L 
33 reſerved- by the Leſſee, ſhall not 'conclude 
by or bind him in the Reverſion to pay Tithes | 


according to that Rule. See N 130. 


7 Dr. Mendbouſe verſ. Dr. Taylor. K Un | | 
„If Suit be in the Spiritual Court for Tithes Probibiriom | N 
4. of the Rents of Houſes in London, a Prohi- 23 © | | 


bition lies; for by the Statute ſupra, the Fudge. 15 
1 Suit ought to be before the Mayor of r . 1 
un, by Complaint in Writing, and not by | 
or Word of Mouth only, in Nature of a Mon- | 
ſs raus de Droit, declaring all the Title (or | 
ny Wl father, as J conceive, in Nature of a Bill in „ 
a. Equity,) and if a Suit be in the Spiritual 4 
Court for Tithes in London, the Court of 3 
or . R. may grant a Prohibition ; and yet 
n. chat Court cannot meddle with Tithes in | 
iſe London. See Noy 130. 2 Int. 650. | | 


of But notwithſtanding the ſaid Stature and __ | f 
Decree, divers Preſcriptions for Payment ß I 

„ Wl fer Rates than the Parſons might re- | | 4 | 

' a Wl quire thereby (as to pay 10s. for the Tithe = | 

as of a Houſe, though the Rent was 50 or 


ics Wl 607. or more,) have been claimed and al- 118 
c. WT oved; and ſuch Preſcriptions or Cuſtoms | | 
as ſeem to be allowed by the ſaid Decree. 

fit But upon the Occaſion of the Fire of 
nd Landon in 1666. with Reſpect to the Chur- 

ches thereby conſumed, another Statute was 

nt made to make the Maintenance of the Mi- LL 
or niſters of ſuch Churches more certain. L 


Stat. 22 & 
23 Car. 2. 
C. 15. 


The Reaſon 
of the Af, 
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titled, Foy: the better Settlement of the Main- 


ſame, by: taking away of ſome Houſes, alter- 
ing the Foundations of many, and the: new 
erecting of others, fo diſordered, That in Caſe 
they ſhould not for the 

to a Certainty, many Controverſies and Suits at 
| Law might thence ariſe ; and Enacts, That the 


Pariſhes within the ſaid City of London and 


Fire; and which ſaid Pariſhes by Virtue of 
An Act for the rebuilding of the City of 


The Act of 22 & 23 Car. 2. c. 15. En- 


tenance of the Parſons,” Vicars and Curates in 
the Pariſhes of the City of London, burnt by 
the late dreadful Fire, recites: ' Whereas the 
Tithes in the City of London were levied ani 
paid with great Inequality, and are ſince the late 
dreadſul Fire there, in the rebuilding of. the 


ime to come be redined 


annual certain Tithes of all and every Pariſhand 


the Liberties thereof, whoſe Churches have been 
demoliſhed, or in Part conſumed, by the late 


an Act of this preſent Parhiament, Intituled, 


London, uniting of Pariſhes, Ec. Remain and 
continue fingle as heretofore- they wore, or art 
by the ſaid AG annexed or united into one Pa- 
riſh reſpectively, ſhall be as followeth, (that is 
to ſay) The Annual certain Tithes, or Sum of 
Money in Lieu of the Tithes of the my 


Of Alhallows Lombard-ſtreet 110 00 
Of Saint Bartholomew Exchange 100 o 


Of. St. Bridget, alias Brides 120 © 
Of St. Bennet Finck 100 00 
Of K. Michael Crooked-lan 100 | 00 
Of St. Chriſtopher e 1:14; S990 
Of K. Dionys Backchurch 120 
Of St. Dunſtan in the Baſt 200 


4 
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Of K. James Garlick Hythe 5 A, oO 


Of St. Michael Cornhill ” 2&0 
Of $8. Michael Baſfiſhaw I32 

St. Margaret Lothbury 100 
Of $3. Mary Aldermanbury 150 
Of $. Martin Ludgatè JT 
Of St. Peter Cornhill 110 


Of $t. Stephen Coleman-ſtreet 110 


Of . Sepulchre . 200 
00 


Of Alhallows Bread-ſtreet, and . 


ohn Evangeliſt 140 


Alhallows the Great, and Al- 3. 

hallows the 1 * 0 
. Alban Wood-ſtreet, and 

2 Olaves Silver-ſtreet ow 70 
Of St. Anne and Agnes, and &. 


John Zachary x40 
Of K. Anguſtine and St. Faith 172 
Of $t. Andrew. Wardrobe, ys © 1 


K. Anne Blackfryars _ 

Of K. Antholin and St. John Baptiſt 120 

. Bennet Gracechurch, 5 
Sr. Leonard Eaſtcheap 

Of K. Bennet Paul's Wharf, and 

St. Peter Paul's Wharf 

Of Chriſt-Church and Sr. Leonard? , 
Foſter-lane ©. 


Of K. Edmond the King, 1 , 


F. Nicholas Acons 


Of K. George Botolph-lane, an 180 


. pant. ph Billingſgate * Ma 
wrence Jury, and - 
dalen Milk Nile hes 

N ew Fi ret 55 


Of K. Ma i and St. neger 


140 


00 


oo 


11 
00 
O0 


00 


oe) 
00 
00 
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= f. Michael Royal, ud 1 4 


St. Clement Eaſtcheap, andy 


Of St. Mary Aldermary, * 


Of . Magdalen Old Fiſh-ftreet,? 
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Martin Vintty fy x40. 
Of F. Mathew Friday- cet, and 
* Peter Cheap 7 19 af 
Of K. Margaret Pattons, and 
S. Gabriel Fenchurch 
St. Mary at Hill, and St. An- 
* Hubbard N 1 * N 
St. Mary Wolnoth, and K. 
ary Wachen 8 16. 
St. Martin Orgars 
Of K. Mary Abchurch, and 8 
S. Lawrence Pountney 


St. Thomas Apoſtles 

Of St. Mary le Bow, K. Pancras 
er and Alhallows Ho- 
ney- lane 


Of St. Mildred Poultry, 1 80 170 


$f. Mary Cole-church 
Of St. Michael Wood-ſtreet, and 


K. Mary Staining rg 


Of Sr. Mildrel Bread-ſtreet, aw} 130- 


of s . Moſes kych, 
St. Michael Queen and 
Trinity 2 $ 2 


and St. Gregory IT 


Of St. Mary Sommerſet, * 110 


Sr. Mary Mounthaw 


Of F. Nicholas Coleabby, and? 130 


of 8. - _—_— Olaves 
ave Jewry, and S. Mar- 
tin Iroumonger-lane "Y i 


1 20 


2 2 3 2 32 8 822 


Es 
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5. Stephen Walbrook, and) "TH 
+ 7 Benner Sheerhogg 55 * 100 00. 
Of K. Swythin, and K. Mary: „ 
Boche 1 SY 4 8 5 8 oo 
Of K. Vedaſt, alias Foſters, and? „ __ 
St. Michael Quern 5 + 160 co. 


Which reſpeftive Sums of Money to be paid 
in Lieu of Tithes within the ſaid reſpective 
Pariſhes, and Aſſeſſed as herein after is directed, 
ſhall be, and continue to be eſteemed, deem- 
ed, and taken to all Intents and Purpoſes; to 


be the reſpective certain annual Maintenance 5 
The Rate- 


(over and above Glebes and Pergitiſites, Gifts Tires 2 


and Requeſts to the reſpective Parſon, Vicar aud pe paid be- 


Curate of any Pariſh for the Time being, or to ſides Glebes, - 


bis or their reſpeftive Succeſſors, or to other Perquiſits 
Perſons for his or their Uſe) of the ſaid reſpec. and Bequeſts, 

tive Parſons, Vicars and Curates, who ſhall be 

legally inſtituted, inducted and admitted into 

the reſpective Pariſhes aforeſaid. 


And that the ſaid ſeveral Sums of Money for Who to 
Tithes, may be more equally aſſeſſed upon the make the Af. 
ſeveral Houſes, Buildings, and all other Here« 2 3 
ditamems whatſoever, within all the ſaid re- nn 
ſpedlive Pariſbes; be it Enafted by the Autbo- 
rity aforeſaid, That the Alderman of fuch re- 
ſbedive Ward or Wards within the ſaid City, 

wherein any of the ſaid Pariſhes reſpectively lie, 
and his or their Deputy or Deputies, and the _ 
Common Council. men of ſuch reſpective Ward 

or Wards, with the Church-Wardens, and one 

or more of the Pariſhioners of ſuch reſpectius 

Pariſh, wherein the Maintenance aforeſaid is 

reſped roely to be afſeſſed, to be nominated by 
7 | Hh 2 ſuch 


„ 1 
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ſuch reſpeFive Alderman, Deputy, Common 2 

Council men, and Church-Wardens, or any five by 

| of them, whereof the Alderman or his Deputy 3 

to be one, ſball at ſeme convenient and ſeaſon- i 

able Time before the Twentieth Day of May, th 

in the Tear of our Lord God, One thouſand ſix wy 

hundred and ſeventy-one, aſſemble and mect fu 

together in ſome convenient Place within. every gr. 

of the reſpective Pariſhes, in ſuch reſpedtive I 

Ward wherein the Maintenance aforeſaid is to 1 

be aſſeſſed; and they, or the major Part of them = 

fo aſſembled, ſhall proportionably aſſeſs upon ail 8 

Houſes, Shops, Warehouſes and Cellars, Wharfs, _ 

Keys, Cranes, Water-houſes (which Wates- _ 

bouſes ſhall pay in their reſpective Pariſhes  - 

where they ſtand, and not elſewhere) and Tofts WY 

of Ground (remaining unbult) aud all other die 
Hereditaments whatſoever (except Parſonage 6 

and Vicarage Houſes) the whole reſpective Sum Ont 

by this All appointed, or ſo much of it as is = 

more than what each Impropriator is by this Att ſl 

enjoyned reſpetiively to allow, in the moſt equal i ed, 

Way that the ſaid Aſſeſſors according to the beſt oy, 

of their Fudgments can make it ; which ſaid Lor 

ä — ſhall be made and finiſhed before that 

the Four and twentieth Day of July then next Rat 
enſuing. V fore 
If any vari- And be it further Enafed by the Authority | as a 
ance. ariſc aforeſaid, That if any Variance or Doubt ſhall | this 
upon. the happen to ariſe about any Sum ſo aſſeſſed, ar- p 
who to de. Joreſaid, or that any Pariſhioner or Pariſþic- - ww 
termine it. ners, or Owner or Owners of any Houſe, Shop, - ers 
Ware-houſe or Cellar, Wharf, Key, Crane, non 
Water-houſe, Toft of Ground, or other Heredi- by tl 

tament within any of the ſaid Pariſhes, ſhall Incu 


find himſelf or themſelues agrieved by the JF 


A 


1 
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of any Sum or Sums of Money, in Manner and 
Form aforeſaid, That then upon Complaint made 
by the Party or Parties agrieved, to the Lord 
Mayor and Court of Aldermen of the [aid City, 
within Fourteen Days after Notice given to 
the Party or Parties aſſeſſed, of ſuch Aſſeſſment 
made, the ſaid Lord Mayor and Court of Aldermen 
ſummoning as well the Party or Parties a- 
grieved, as the Alderman and ſuch others as 
made the ſaid Aſſeſſment, ſhall hear and deter- 

mine the ſame in a ſummary Way, and the 
Judgmem by them given ſhall be final, and 
without Appeal. | 


Provided always, and be it Enafed, That A Nees if | 


any Aſſeſſment or Rate to be made or laid by oecaſion be, 
Virtue of this Act, ſhall or may in all or any AY Aﬀetſ- 
the Pariſhes aforeſaid, in like Manner, be re- 
viewed, or altered, or laid again within three 
Months after the Twenty-fourth Day of June, 
One thouſand fix hundred and ſeventy-four, ac- 
: cording tothe aforeſaid Rules, and any ſuch Aa 
ſeſſinent or Rate, ſhall or may be again review-. 
ea, or re-aſſeſſed within three Months after the 
7 wenty- fourth Day of June, in the Tear of our 
Lord, One thouſand ſix hundred eighty-one ; and 
that all and every ſuch new Aſſeſſment and 
Rate ſhall be liable to the like Appeals, as a- 
forefaid, and ſpall be collefed, levied and paid 
as any other Aſſeſſment or Rate mentioned in 
this Act, may or ought to be. DX 
If the Per- 


And if the ſaid Alderman, Deputy, Come ©, * appoint- 


mon Council-men, and Pariſbioner or Pariſbiou- ed by this 


ers ſo appointed, as aforeſaid, ſball after ſum- Ad refuſe to 


mons and requeſt made in that Behalf unto them, act, then o- 
by the Lord Mayor and Court of Aldermen, or the chen 5 
Incumbent or Incumbents of any of the ſaid reſpec- the Lord 

N Hhg _ tive Mayor, & 


: 
' 
5 
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tive Pariſh or gg rx refuſe and negled to meet 


and make ſuch Aſſeſſments, as aforeſaid, Then 
it ſhall and may be lawful to and for fuch 


rized and required by the ſaid Lord Mayor and 
Court of Aldermen, to make ſuch Aſſeſſment, 
as by the ſaid Aldermen, Deputy Cymmon 
Couucil. men, Church-Wardens, Pariſhioner or 
Pariſhioners aforeſaid, ſhould or ougbt to haue 
been made, | 


 feripts there- aforeſaid, That the ſaid Aﬀeſſors within ten 


3 made Hays after ſuch Aſſeſſment made, and the re- 


Afſelors ſpeclive Appeals (if any be) determined, Hall 
> make three Trauſcripts thereof in Parchment, 

3 containing the reſpettive Sums to be payable, 
or appointed to be paid out of all and every the 
Premiſſes within ſuch reſpective Pariſh, and 
3 ſubſcribe the ſame under their Hands, aud 
| np rw! a aforeſaid, une of the ſaid Tranſcripts fhall be ro- 
Mayor. turned to the Lord Mayor of the City of Lon- 
Apother to . don, to be kept and preſerved by the ſaid Lord 
London's Re-. Mayor, in and among the Records of the ſaid 


giſtry. City, for a perpetual Memorial thereof ; And 


The other to another of the ſaid Tranſcripts ſhall be returned 
remain iN into the Regiſtry of the Lord Biſhop of London, 
the Veſtry. , bo kept aud preſerved, as aforeſaid; And 


the other of the ſaid Tranſcripts ſhall remain 


and be kept in the Veſtry of ſuch reſpective Pa · 

riſb, for a perpetual Memorial, as aforeſaid. 
When abs And for the ſurer and better Payment of the 
ſame Money ſaid N Sums of Money fo to be Aſſeſſed 
mall be paid, and Taxed towards the raiſing of the ſaid 


and ta whom. Maintenance of the reſpeFive Parſons, Vicars 
aud Curates of the ſaid reſpe#ive Pariſbes, as 


Aff 


i 


Perſon or Perſons, as ſhall be thereunto autho- 


| Three Tran- And be it further Enacted by the Authority 


within twenty Days after ſuch Subſcription as 
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a) reſaid, Be it further Enacted by the Au- 


thority aforeſaid, That all and every ſuch ye- 


ſpecbive Sum and Sums of Money fo to be A. 
efſed and Taxed, as aforeſaid, towards the rai- 


ſing ofthe ſaid Maintenance of the ſaid reſpetive. 


Parſons, Vi'cars and Curates of the reſpetive 
Pariſhes, ſhall be paid to the ſaid reſpective 


Parſons, Vicars and Curates, and their Suc= 
ce 


ors reſpectively, at the Four moſt uſual 
Feaſts, (that is to ſay) at the Annunciation of 
the Bleſſe Virgin Mary, the Nativity of Saint 
John Baptiſt, 7he Feaſt of St. Michael the Arch= 
angel, and the Nativity of our Bleſſed Saviour, 
or within fourteen Days after each of the Feaſts 
Zee, by equal Payments; the reſpective 
ayments thereof to begin and commence onely 
from ſuch Time and Times as the Incumbent 


or Incumbents of ſuch reſpective Pariſh ſhall be- 


gin to Officiate or Preach as Incumbent or Par- 


ſon in the reſpettive Church belonging to ſuch 
reſpeFive Pariſh, or in ſome other convenient 
Place or Places in ſuch reſpe#ive Pariſh or 
. Pariſhes, to be nominated or appointed by the 
Lord Biſhop of London for the time being, or 
by the Archbiſhop of Canterbury, in any Place 
within bis Peculiars. Ny 


And in any Pariſh of Pariſhes where any Im propel: | 


L; 


Impropriations be, Be it enacted by the Au- tors to make. 


thority aforeſaid, That all and every the Impro- 
priator or Impropriators of any of the ſaid Pa- 


the ſame al- 
lowances 


they did be- 


 riſbes, ſhall pay and allow what really, and fore the Fire, 


| bona fide, they have uſed, and ought to pay and 
ſatisfie to the reſpective Incumbent of ſuch re- 
ſpeftive Parifh, at any time before the ſaid lats 
Fire, and the ſame ſhall be efteemed and com- 
pitted as part of the maintenance of ſuch Incum- 

„ H h 4 Bent; 


* 
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; bent; notwithſtanding this Af, or any Clauſe 

or Matter, or thing therein contained. 

Upon refufal 


or do reſuſe or neglect to pay to the reſpe#ive 
Incumbents aforeſaid, of any of the ſaid reſpec- 
tive Pariſhes, any Sum or Sums of Money to him 
reſpectively payable, or appointed to be paid by 


true Intent and Meaning of this Af, (being 
lawfully demanded at the . Houſe or Houſes, 


ꝛuhereout the ſame is payable ) that then it ſhall 
and may be lawfull to and for the Lord Mayor 
_ of the City of London for the time being, upon 


: _ Negle#i, to give and grant out Warrants for the 
with the Aſſiſtance of a Conſtable in the Day- 


tres and Sale of the Goods of the Party or 
Parties ſo refuſing or neglecting to pay, reſto- 
ring tothe Owner or Owners, the Overplus of ſuch 
Goods, over and above the ſaid Arrears of the 


able Charges of making ſuch Diſtreſs, which be 
fach Goods. 


= yor re caſethe Lord Mayor, or Court of Aldermen ſpall 
cu SR” refuſe or neglect to execute any of the reſpe#ive- 
AR, then Powers to them by this Af granted, or to per- 


who axe ap- form all and every ſuch thing relating either to 


execue it. 


afeeſil 


And be it further enafted by the Authority 
of ”:yment, aforeſaid, That if any the Inhabitants in any 
* io levy reſpect ive Pariſh or Pariſhes as afor eſaid, all, 8 


this Aft, or any part thereof, contrary to the 
Wharf, Key, Crane, Cellar, or other Premiſſes 
Oath to be made before him of ſuch Refuſal or 


Officer or Perſon appointed to Collect the ſame, 


time, to Levy the ſame Tithes or Sums of A.. 
ney ſo due, and in arrear and unpaid, by Di- 


aid Monies fo due and unpaid, and the reaſon- 


is to deduct out of the Moneys raiſed by Sale of | 
If the Lord Provided always, and be it enadtod, That in 


pointed to. the Aefing or Levying of the reſpective Sums 
9 | 


Unio 
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aforeſaid, as they are by this Act authorized 


and required to perform, That then it ſhall and 
may be lawful for the Lord Chancellor, or Lord 
Keeper of the Great Seal of England for the time 
being, or any two or more of the Barons of his 
Majeſty's Conrt-of Exchequer, by Warrant or 
Warrants under his or their reſpective Hands 
and Seals, to do and perform what the [aid 


Lord Major and Court of Aldermen, according 


to the true Intent and Meaning of this preſent 
Act, might or ought to have done, aud by ſuch 
Warrant, either to Impower any Perſon or Per- 
ſons to make the reſpective Aſſeſſments, as a- 


foreſaid, or to authorize the reſpective Officers or 
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Perſons appointed to Collect the Sums aforeſaid, to 


Levy the ſame by Diſtreſs and Sale of the Goods 
of any Perſon or Perſons that ſhall refuſe or 
neglect to pay the ſame in manner and form a- 
freſal oe Y TS 

Provided always, an be it enacted, That 
where any of the Pariſhes within the ſaid City, 


bave fince the late Fire, by Death or otherwiſe, 
become vacant, the ſurviving or remaining In- 


cumbent of the other Pariſh thereto United, or 
therewith Conſolidated, ſhall have and enjoy, 
and have like Remedy to recover the Tithes 


bereby ſettled to be paid, as if he had been 


actually Preſented, Admitted, Inſtituted and 
Inducted into both the ſaid Pariſhes, ſince the 
Union and Conſolidation thereof. Pane ite 
Provided always, That no Court or Judge 
Eccleſiaſtical or Temporal, ſhall hold Plea of, 
or for any the Sum or Sums of Money due and 
owing, or to be paid by vertue of this A, or 
any part thereof, other then the Perſons hereby 
authorized to have Cognizance thereof : Nor 


No other 
Court what- 


ſoever ſhall 


hold Plea for 


any Duty a- 
riling upon 
this AQ 


— — — 
2 — — wn 
— — —— — — 8 ho 0 
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ſhall it be lawful to or. for any Parſon, Vicar, 
Cirate, or Incumbent, to convent or Sue any 
Perſon or Perſons Aſſeſſed as aforeſaid, and te- 
fuſing or negleting to pay the ſame, in any 
Court or Courts, or before any Fudge or Fudges, 
other then what are authorized and appointed 


by this Aft, for the Hearing and Determining 


of the ſame, in manner aforeſaid. 


An Excepti- Provided always, That it ſball and may be 


on for Saint jauſul to and for the Warden and Minor Ca- 
—_ out 7701s of Saint Paul's Church London, Parſon 
of this A&. and Proprietors of the Refory of the Pariſh of 
Saint Gregory aforeſaid, to receive and enjoy 
all Tithes, Oblations, and Duties ariſing or 
growing due within the ſaid Pariſh, in as large 
and beneficial manner as formerly they bave, or 
lawfully might have done ; Any thing herein to 

the contrary notwithſtanding. 


Probibitions, As to Forms of Prohibitions, Declarations and 
Declarations, Pleadings in Caſes of Tithes, we (having al- 


4d Pleading ready exceeded our intendedLimits)muſtrefer 


our Readers to the following Books of Entries, 

(where they may find Variety of Precedents,) 
wiz. Coke's Entries 161, 162, 226, and 450 
to 466. Winch's Entries 598 to 651. Thomp- 
Jon's Entries 83, 85. Brownl. Rediv. 458. 
Read's Decl. 158, 163, &c. Brown's Vade 
Mecum 243. Mod. Intr. 197. Debt, &c. on 
Stat. E4.6. for not ſerting out or with-hold- 
ing Tithes. See Formule bene PPitandi, 2d 
Part, 32 to 37. and de modo Decimandi in 
Loudon, vide ib. 18g, 190, Ce. 


| R , 
uſleſt 


Abbing 


of Lift of Abbies, AMovafteries, &c. (bere mention= = 


ed Page 264.) which on the general Survey taken 


26 H. 8. were returned to be of 200 l. Value and 


upwards, per Ann. and conſequently were diſ- 
2 by Stat. 31 H. 8. and thereby diſcharged 


of the Payment of Tithes, with what Order 
they were of, and the Times of their Foundations.. 


Note thefe Abbreviations ; Ab. Abbey, Pr. Priory, C. Auf. 
Canons of St. Auſtin, Mon. Nig. Black Monks, Wh. C. 
White Canons, Benedictines, Gilb. Gilbertines, Prem. 
Præmonſtratenſes, Carth. Carthuſians, Mon. Moniales, Clun. 


Cluniacks, Cift. Ciſtertians, I. in the Time of, Cir. An. 


about the Year, 


* 


„ 
Monafteriet, Order. Fmmded J. . d. 
Eading. Ben. Temp. H. 7. 1938 14 


Abbington 4h, Ben. An. 729, 1876 10 og 

BEDFORD. | 4 | 
Newnham Pr, C. Auſt, T. H. 1. 293 15 11 
Elmſton 4b. Ben. T, W. Cong. 284 12 11 
Wardon 45. Ciſt. An. 1139. 389 16 o6 


Chickſand Pr. Mb. C. Gilb. 7: W. Rufus. 212 03 os 
Dunſtable 4b. C. Ault. T. Hen. 1. 344 13 03 
Wooburn 46. Ciſt. T. John. 391 18 oz 
1 \ B U C X - | 
Aſhrug Coll. C. Auſt, T. Edw. 1. 416 16 og 
Notely 4b. C Auſt, An 1112. 437 06 o8 


Miſſenden 45. Ben, As. 1293. 261 14 06 
5 CAN ABR. 9 
Thorney Ab. Ben. An. 972. 411 12 11 
Barewel Pr. C. Auſt, An. 1092. 256 11 10 
| CSF ER. | | 
K. Werburge 4b. Ben. An. 1095. 1005 of 11 
Combermeer 46. Ciſt. An. 1134. 225 09 o 
Bodmin Pr. C. Auſt. An. 936. 270 oo It 


'Launceſton 46. C. Auſt, T. Will. Conq. 354 00 11 
dt. Germans Ab. C Auſt. T. X. Ethelſtane. 243 08 oo 
CU MBR. 


Carlifle Pr, C. Au. 7. Will. Ruf. 418 03 04 
Holmcoltrom 4. Ciſt. Au. 1133. . 427 19 3 


R B. 


Parley 4k, C. Auſt, J. Hen. 2. 258 14 05 


DEVON 


nfleſham 45, C. Auſt, 13 Edw. 3. 0285 00 os 


— —— 


x — 
. k F UU rr 


. ˙ Re Coe Among ie, 


— 9 —— — 22 


i 
* 
4 
: 


1 DEVON. 

* Mona ies. h Founded. 
Ford Ab. Ciſt. ' An. 1133. 
Newnham 46. Ciſt. Circ. An. 1246 
Dinkeſwel 46, Cift. Anu. 1201. 
Hertland 4. C. Auſt. J. Hen. 2. 
Torre Ab. Prem. . Tf. Rice 1. 
Buckfaſt 4. Ciſt. T. Hen. 2. 
Plimpton 4b. Ciſt. 2 Edw. 2. 
Ta veſtock 4b. Ben. An. 961. 
Exon Pr. Qlun. T. Hen. 1. 

| DORSET. | 


Abbotsbury. Ben. 
Middleton A. Ben. 


Tarrent A, Ciſt. Hen. 3. 
Shafton 45, Ben. A. 941. 
Cerne 41. Ben. 7. X. Edgar. 
Shorburn Abe Ben. Circ. An. 370. 
DUNELM. 


Ft. Cu thor Ab. Ben. 


T. Hen, ER : 


241 17 og 
902 os 07 
302 12 oy 


Circ. An. 1016. 390 19 02 
X. Ethelſtan. 538 1 11 


214 07 09 


1166 08 og 


515 17 is 
682 14 07 


Circ, An. 842. 1366 10 09 


Tinmouth Pr. Ben. 397 11 oz 
ESSEX. 
SG” Ben. An. 680, 662 12 03 
| 8 : Ciſt. A. 1135. 511 16 03 
Waltham Ab. C. Auſt. Circ. An. 1060. 900 og oʒ 
Walden 4b. Ben. An. 1136. 372 18 ot 
Ft. Oſwith 4b. C. Auſt, An. 1120. 677 01 02 
Colcheſter 4b. C. Auſt, — T. Hen. 1. $523 17 00 
GLOUCESTER | 
Briſtol 415. Ci. Auſt. 7. Hen. 1, 670 13 11 
Hay les 4b. Ciſt. An. 1246. 35 07 08 
Winchcomb Ab. Ben. An. 797. 1759 11 09 
Tewkesbury 4b. Ben. Ar. 515. 1598 ol of 
Cirenceſter Ab. C. Auſt. T. Hen. 1, 1051 07 ol 
Kingſwood 4b. Ciſt. An. 1139. 244 11 02 
Glouceſter 4b. Ben. An. 680. 1946 05 09 
Lanthony Pr. C. Auſt. An. 1136. 648 19 11 
HANTS. | 

we” naar] : Ben. Av. 63% 140] 17 03 
Hyde 46. Ben. y X. Alfred. 865 18 oo 
Wherwell 4. Ben. T. X. Edgar. 339 08 0 
Romſey Men Ben. An. 9079) 393 10 10 
Twinham Pr. C. Auſt. Ante 1042, 312 07 00 
Belloloco 46. Ciſt. An. 1024 326 13 03 
Southwick Pr. Q Auft . Hen. 1. 257 04 04 
Tichfield 4, Prem. 16 ol 


HERF 


r * * 


L 
68 
8 

6 

2 

1 

ö 

) 

] 

4 


Si. John Jeru- 1 | 


A. AR DARD. nn it. os Bi... Es. <a A am 


„ rl at I” "uk _— — 


3 ir 


Ilhan. Orr. Finnded, Lb 4 4 
„ Albans 4b. Ben. An. 7 55 2102 07 or 
” "HUNTS. 6 
St. Neots 4b. Ben. Circ. T. Hen. 1. 241 11 og 
| Ramſey 4b. Ben. An. 969. 1716 12 04 
e | | 
+2 fo c Ben. An. 605. 1413 04 11 
Ledis Pr. C. Auſt, An. 1119. 362 07 07 
ir; * Clun. An. 1147. 286 12 06 
Boxley Ab. Ciſt. An. 1144 204 04 11 
Roffen 4b. Ben. An. 600. 486 11 05 
Malling Ab. Ben. ” X. A 
8 46 Edw. | 
Dertford Ab. 0. 82 25 ner ibſurs . $390 oo oo 
Whalle Ab. | Ciſt. = 1172. | 321 09 Or 
: | | LEIC. : 


Leiceſter 4b. C. Auſt. An. 1143- 931 14 05 | 


Croxden Ab. Prem. Circ. T. Ric. 1. 385 00 10 
 Launda 4b. C. Auſt, Z. Will. Ruf. 399 03 03 


Os LINCOLN. 
9 Gilb. T. Hen. 2. | 202 of 00 ; 
Kirkſteed Ab. Ciſt. An. 1139. 286 02 07 


Reveſley 46. Ciſt. An. 1142. 287 02 4 
Thornton Ab. C. Auft. An. 1139. $94 17 10. 


Bardney 4b. Ben. „ 366 06 01 
Cro ye# Ab. Ben. An. 716. 1803 15 10 
Spalding Ab. Ben. An. 1052. 761 08 11 
Sempringham Ab. Gilb. A. 1148. 31) 04 or 
Epworth Aim. Carth. 10 Ric. 2. 237 15 02 
LOND. and MIDD. | | 


An. 1100. 2385 12 08 


| ſalem Pr. 


V mithbeld. | C. Auſt, | An, 1102. 653 15 00. 


St. Mary Bi- 1 | | FD, 
ſho ee F. An. 1187. 478 06 ob 
| Clerkenwell Pr, Ben. TJ. X. Steph. 262 19 00 
| London Minors, Ben. T7. Edw. 1. 318 o8 os 
Weſtminſter 4b. Ben. T. X. Edgar. 3471 o 2 
Sion 43. C. Auſt. Hen. 5. 1731 o8 os 
2 a Houſeof Carth, Edu. 3. 642 00 04 
t. Clare qvith- |; | = 
* S *. 4 12. 4ſ8 68 og 


St. Mary Char- | | 
roſs | Garth 4. 1379 736 02 07 


E7 


\ 


Reries. . 
85 John Holiwel. Mon. ig, 2 part | 347 01 63 
3 — 4 Ciſt. 34 Edw. 3. 602 11 10 
NORTHEFOL. s 
Thetford 45. Clun. Ar. 1103. 312 14 %4 
Wymundham 4b. Ben, An. 1139. 211 16 06- 
Hulmo 4k Ben. X. Canutus. 583 13 oo 
Weſtderham Ab. Prem. Hen. 2. 228 00 00 
Walſingham Ab. C. Auſt, . T. K Steph. 391 11 06 
Caſtle-Acre 4b. Clun. An. 1090. 306 11 04 
Weſt-Acre 4b. Clun. T. W 3 260 17 07 
nt 0 RT HF O 5 R 5 
Pipevel 4b . An. 1143. 286 11 68 
Se. Andrews Pr. Clun. An. 1067. 263 07 ol 
Sulby 4b. Prem. T. X. Steph. 258 of os 
3 | NOTTS. | | 
Lenton Pr. Clun. T. Hen. 1. 329 05 10 


Thurgarton Pr. C. Auſt, 2 Hen. 1. 239 og 04 
Welbeck 46. C. Auſt. 7. X. Steph. 249 06 03 
Warſop Pr. C. Auſt. 239 10 og 
Bella Valtla Pr. Carth. 6. 16 Ed. 3. 227 08 00 
Newſtecd Pr. C. Auſt, T. Ed. 3. 219 18 4 
The Two laſt are under Value in Mr. Dudgate, bu 


thus per S 
at NO RTHUMBR. | 
Tinmouth Nunnery, a Cell to St. Albans. 511 04 o1 
| O XON. | 
Godſtow 4b. Ben. FT. K. Steph. 274 o5 10 
Eyneſham Ab. Ben. X. Ethelred. 441 12 02 
Oſney Ab. C. Auſt. T. Hen. 1. 654 10 02 
Thama 46. Ciſt. . Hen. 1. 256 13 11 
Oxford Pr. per Speed, fund. ante Cong. 224 04 08 
| OAT a. MS C Ault. An. 535. 219 12 00 
Hagbmond 4b. C. Auſt. An. 1100. 259 1307 
per A. d'Elfle- ) 
Lilleſhull 4. C. Auſt, da, R.Mer-$ 229 03 ot 
| Ci. 
Wigmore 46. C. Auſt. A. 11 12, Per Speed. 267 02 10 
Wenlock Pr. Clun,  A-1181.vel ante. 401 00 o) 
Salop 4b. C. Auſt, A. 108 1. per eed. 615 04 03 
Hales Owen 4b. Prem, . K Join. 337 1% 
. SOMERSET. 
Glafſenbury Ab. Ben. Circ. An. 300. 3311 07 04 


Brewton = C. Auſt, Vite LN 110. 


Fairele 


to Le 
Laycoc 
Maly 
Eveſha, 
Ferſhox 


* 


6 Hl 


; k * 4 
Henton Pr. Carth. T. Hen. 3 248 19 02 
K Witham Pr. Carth. by. by Hen. 2. 215 I5 oo 
Taunton Pr. C. Auſt. 2 Hen. 1. 286 08 10 
Bathon 4b. Ben. - T. Hen. 3. 617 oz 03 
Keyneſham Ab. C Auſt. T. Hen. 1. 419 14 03 
P ̃ ac. 9 
an 0 [1 0 W. Io BY O O 
M STAFE held 
Dela Cres 45. Ciſt. As. 1153. 227 05 00 
Burton /; 1 8 
Trent . 2 T. K. Badred. 267 14 03 
Croxden Ab. ARer. | | 
| | S UF FOL. 
n Ben. | An. 19020 1650 13 11 
bully. 4b. C. Auft, An. 1171 318 17 oz 
| $ibeton 4b. Cift. - 7 1150. 250 15 07 
Ixworth Pr. C. Auſt. T. Wil cf 280 oy 05 
SUR R 1 
Merton Pr. C. Auſt. An. 1414. 957 19 05 
Shene Pr. Carth. An. 1414. 777 12 0 
Chertſey 46, Ben. "of. 666. 659 15 08 
Newark Pr. 258 11 11 
1 E 1 - 2 1. 625 06 06 
ondſe u 7 Hen. 1. 474 1 
£ SUSSEX. e 
Lewis 4. Clun. T. W. Ruf. ' 920 04 o6 
1 Bridge? cig T. Hen. 2. 248 10 06 
Battaile . El. Monks. An, 1066, . $987 O - 
WA4RW. | 
Combe 45. Ciſt. T. X. Steph. 311 15 01 
Kenelworth 4b. C. Auſt, T. Hen. 1. 538 19 00 
Meryval A. Cit, Av. 1148, 254 01 os 
Nuneaton Men. Ben. 7 Hen. 2. 233 14 05 
Malmibury Ah, Ben. Circ. An. 670. 803 17 07 © 
Bradenſtock Pr. C. Auſt, T. Will. Cong. 212 19 03 
ton Pr. C. Auſt, An. 13352. 442 19 07 
Ambresbury Ab. Ben. As. 1177. 494 15 02 
Few Ab. „ TK. Ethelwolf. 601 ol or 
21 Cell Clun. 4 1125, 217 00 04 
Laycock Ab, 0. Auſt. Jes J 203 12 03 
| :  WIGORN. by 
Malyerne 4. Ben. A. 1083, 308 ol 03, 
Eveſham 45, Ben. T. K Offs, 1183 12 09 
Ferſhore 4b, 


Ci, 04 OS 


* 


3 


2 


Fenn Bl © Es 


: Monks Burton . 


Ab. 


Noſtel 45. - 0 Auſt. 


Pomfrait Ab. Clun. 


Gisbourn 4b. C. Auſt. 


Hales Owen Ab. Prem. T. K. John. 462 13 og 
Bordeſly 4b. Cift. An. 1138. 388 1 1 
5 ORUM - 
9. 0s * ben. 2 Will. Ruf. 1550 07 0 
Selby 36.” © Ben. © Win. Cong. 720 12 10 
Kirkſtal 46. : | &. |  _ An. 1147. 55 329 02 11 
De Rupe 4b. Ciſt. An, 114). 224 02 05. 


Circ. An. 2166. 239 03 06 


T. Hen. 1. 


492 18 02 
2. Will. Cong. 237 14 08 


T. K. Steph. 628 03 04 


Whitby 4b. Ben. T Will. Cong. 437 02 09 
Montegratiæ Ab. Carth.. Circ. An. 1396. 323 Go 10 
Newburge Pr. C. Auſt. An. 1145. 367 os oj3 


| 
[ 
i 
| 
| 
E 


Belland Ab. Cit, 4. 1134 238 09 ot 
Kirkham 4b. C. Auſt, 7. Hen. 1. 269 os og 
Melſa 4b. Cift, An. 1136. 299 06 04 
Brilington. C. Auſt, T. Hen. 1. 547 6 11 
e 470 Gilb. T. K. Steph. 360 16 10 
ton in Cra- : 5 
e C. Auſt, T. Hen. 1. 212 03 04 
Rival Ab. Cift. A. 1132, 2378 10 02 
2 Ab. "Cit, 2 K Steph. 234 18 og 
Furnes Ab. Ciſt. An. 1127. 805 16 of 
De Fontibus. Ciſt. Au. 1132. 998 06 08 
Aber . C. Auſt, T. Hen. 1. 221 03 10 
Richal, per * 1 | 51 14 06 
Old Maulton Ab. 3 7. K-Sreph. . 09 
Michael NA pr Spot n 
f | 
EIA ele Catth.— 4. 1377. 231 17 03 
WALL [ A. 3 
valle de Sancta „ 
- . Cruce Com. cid. 17 K I, 214 03 05 
Denbigh , 


Strata Pa Cifſt. o 
Cardiganthire. 5 Clun. 1 1246 06 00 


Note; It has been reſolved, That Abbey Lands within 
London and the Liberties thereof, are not freed from 
the Payment of Titbes within the ſaid Stat. A EB. 
becauſe the Statute and Decree for Payment o r 
in London and its Liberties, were made after the ſaid 
Stat. 31 H. 8. and their Privileges are not thereby re- 
ſeryec 5 Cro. E. 376. Moor 912. | 
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